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Failure Collecting Bank Give Notice 
Dishonor 


bank, which receives note for collection and forwards 
correspondent, will liable the owner the note 
the correspondent bank neglects give notice dishonor 
indorser, thereby discharging the indorser from liability. 
This was decided the Supreme Court New Jersey 
the case Simon Peoples Bank Trust Co., Passaic, 
180 Atl. Rep. 682. 

The plaintiff this case, Ruth Simon, was the holder 
two hundred dollar promissory note signed maker Kohut 
Simon. The note was payable the Peoples Bank Trust 
Company, Passaic, J., defendant the case, and was in- 
dorsed one Frucht. Prior the maturity the note, the 
plaintiff delivered the Hamilton Trust Company 
Paterson, for collection. This bank sent the 
Federal Reserve Bank New York and the latter passed 
the Peoples Bank Trust Company for presentment 
and collection. The maker refused pay the note and the 
notary the Peoples Bank sent notices dishonor addressed 
the different parties, including the indorser, the Hamil- 
ton Trust Company. This bank mailed the notices the 
plaintiff. The plaintiff denied, however, that she ever received 
any notice dishonor and did not learn the nonpayment 
the note until about week after was due and then only 
the result making inquiry the bank. 

One point was undisputed, however, and that was that 
the indorser received notice and was, therefore, discharged 
liability. also appeared that, although the indorser’s 
address was the telephone and city directories, the notary 
the Peoples Bank Trust (Company neglected look 
either book make any other attempt locate the indorser. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §280. 
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was held that this constituted negligence rendering the 
Peoples Bank Trust Company liable for the plaintiff’s loss. 
The Hamilton Trust Company, which was the initial bank 
the collection transaction, was also liable the plaintiff be- 
cause the Peoples Bank was its correspondent and, under the 
rule established the decisions New Jersey, collecting 
bank liable for the negligence its correspondent bank. 

appeared that neither party the case referred the 
Bank Collection Code, which was adopted New Jersey 
1929. this statute the collecting bank not respon- 
sible for the negligence the correspondent banks provided 
that exercises due care the selection such correspond- 
ents. The application the statute, apparently, will make 
actual change the rights the parties. Under the 
statute, under the common law rule, the plaintiff entitled 
recover the amount his loss and that loss eventually falls 
upon the bank whose negligence the loss was caused. 

The opinion the court this case reads follows: 


PERSKIE, J.—This tort action. Appellant, plaintiff below, 
the owner and holder $200 promissory note one Kohut 
Simon, dated January 16, 1933, and made payable two months after 
its date the Peoples Bank Trust Company Passaic, J.; 
indorsed one (Israel) Frucht, but his address does not 
appear thereon. Prior the due date the note plaintiff delivered 
the Hamilton Trust Company Paterson, J., for collection. 
The latter bank, after indorsing and guaranteeing the indorsements, 
transmitted the Federal Reserve Bank New York for presenta- 
tion and collection. The last-named bank followed the same proce- 
dure indorsements and, turn, transmitted the Peoples 
Bank Trust Company Passaic, J., for presentation and 
collection. 

March 16, 1933, Vincent McQuire, teller and notary the 
Peoples Bank Trust Company, presented the note for payment, 
and when was not paid protested it. mailed notices protest 
the Federal Reserve Bank New York, Hamilton Trust Company, 
and the maker, payee, and indorser care the Hamilton Trust 
Company. latter received these notices March 17, 
and the day following mailed them the plaintiff. The plaintiff 
denied that she ever received notice the fact that the note was not 
paid; she testified that she did not learn its nonpayment until 
about week after was due, and then only through the intervention 
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her husband whom she sent the bank make inquiry concern- 
ing it, 

undisputed that Frucht, the indorser, did not receive any 
notice protest. Notwithstanding the refusal the trial judge 
admit evidence the docket the suit the district court the 
city Paterson, the plaintiff against the indorser, “it admitted 
that suit was instituted against him (Frucht) and judgment was 
rendered his favor reason his failure receive notice its 
(note) protest and dishonor.” The execution issued the judgment 
recovered against the maker the note was returned unsatisfied. 

Let marked that the gravamen the complaint that each 
defendant was under duty the plaintiff furnishing notice 
protest and dishonor pursuant law; that the breach that duty 
the defendants, any them, destroyed plaintiff’s rights against 
the indorser; that the judgment against the maker proved fruitless 
and therefore plaintiff was damaged dollars and cents the face 
amount the note, plus interest, and protest fees. 

Defendants contend here, they did below, that, they had fully 
discharged whatever duty the law imposed them the premises. 
The trial judge sustained that contention and, without comment, 
rendered judgment their favor. 

We, course, approach the consideration and determination 
this case upon the theory adopted and pursued the respective 
parties hereto. Lastowski Lawnicki, 115 Law, 230, page 
234, 179 266. 

The Hamilton Trust Company concedes that was plaintiff’s 
agent. strongly contends, however, that was under obligation 
send the notice dishonor and protest the indorser. This 
contention predicated the fact that had given the necessary 
notice its principal, the plaintiff, pursuance section our 
Uniform Negotiable Instruments Law Comp. St. 1910, 3734, 
page think that this contention untenable. The 
notice protest and dishonor given the Hamilton Trust Company, 
the receipt which, stated, was denied plaintiff, was not given 
within the time (section 104, Uniform Negotiable Instrument Law 
Comp. St. 1910, 3747]) the manner provided section 
210 the Negotiable Instruments Act Comp. St. 1910, 3760). 
The Hamilton Trust Company clearly breached its duty toward the 
plaintiff. 

Before can determine the liability, the remaining 
defendants towards the plaintiff, becomes necessary, course, 
first determine the relationship that existed between them. Were all 
parties called the case, subsequent the Hamilton Trust Company, 
agents the latter, were they agents? 


! 
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the annotation (general discussion the nature relationship 
employer and independent contractor) 226, there 
appears, page 263, the following: 


courts hold that the obligation bank with which com- 
mercial paper deposited for the purpose being collected city 
other than the one which the bank doing business limited 
the exercise reasonable care choosing suitable party make 
the collection, and that consequently not responsible for the 
defaults that party discharging the functions devolved. This 
doctrine considered appropriate deduction from the con- 
sideration that the depositor presumed know that, under the 
circumstances, will necessary for the bank entrust the collec- 
tion correspondent, unless has office its own the city 
which the paper transmitted.” 

“In the view other courts, the receiving bank regarded, 
the absence express stipulation the contrary, having 
undertaken everything that may necessary make the col- 
lection, and, consequently, having assumed full liability for any 
negligence which its correspondent may guilty. observable 
that the conflict opinion upon this subject reflects simply differ- 
ence theory respecting the implied terms the contract between 
the depositor and the receiving bank. has never been even sug- 
gested, much less seriously contended, that liability the part 
the receiving bank might predicated the ground its being 
entitled control its correspondent with regard the details 
the collection.” 

“So far regards the status the receiving bank itself, there 
explicit authority for the doctrine that not subject such 
control. The Supreme Court the United States has declared that 
the effect the second group cases, referred above, that, 
‘where bank, collecting agency, receives note for the purposes 
collection, its position that independent contractor, and 
that the instruments employed such bank the business contem- 
plated are its agents, and not the subagents the owner the Note.’ 
(Hoover Wise, 308, Ed. 393.) For the pur- 
poses the present discussion, this form phraseology particu- 
larly significant, for the reason that indicates how, this instance 
many others, there is, far respects the element freedom 
from control, overlapping between the domains connoted the 
terms ‘agent’ and ‘independent contractor.’ 


Our Court Errors and Appeals well-considered opinion 
Titus Scudder Mechanics’ National Bank, Law, 588, 
pointed out the conflict authorities the question and held, 


| 


THE BANKING LAW JOURNAL 923 
page 594: “In England, New York, and several other states, 
held that bank receiving note for collection, responsible for the 
fault neglect its corresponding bank, any other agent 
whom may transmit for collection. This doctrine expressly 
laid down the Court King’s Bench, Van Wart Woolley, 
Barn. Cr. 439; and the House Lords, Mackeroy 
Ramseys, Clark 818, and indirectly acknowledged Pri- 
deaux Criddle, (L. R.) 455.” And pages 595, 596 
Law, further held: cardinal and well-established prin- 
ciple is, that every one shall liable for the acts his agents chosen 
himself. This, when applied such case, founded equity 
and good sense. dealer who deposits draft distant city, 
bank his own town, has choice their agent correspondent. 
the business bank provide proper agents corre- 
spondents for this service, when they adopt it, most banks do, 
part their regular business. they have such correspondent, 
they should refuse take paper for collection, and then the holder 
could choose whether would leave for transmission. would 
then led inquire about the agent whom would trans- 
mitted. The English and New York rule much better adapted 
the convenient dispatch business. hardship the bank; 
can always look its correspondent bank which transmission 
made, for indemnification from its neglect.” 


the well-settled law that collection banks are liable for the 
negligence their notaries. Davey Jones, Law, 28, 
Am. Rep. 505; Titus Scudder Mechanics’ National Bank, 
supra. See, also, cases collated page 266. And the 
notary under the clear duty exercising due diligence ascer- 
taining the address those whom notice protest and dishonor 
are required sent. Second National Bank Smith, 
Law, 531, 103 862, 470. the case Passaic Na- 
tional Bank Trust Co. Griswold, 149 629, Misc. 262; 
Passaic Nat. Bank Trust Co. Knapp, 158 393, 
190, affirmed 110 Law, 16, 163 663, which was re- 
versed twice, this court the first reversal held (149 629, 630, 
Misc. 262, page 263): “Nor does appear that the 
notary exercised any diligence whatever attempting learn the 
indorser’s address. made inquiry the maker, the officials 
the bank, any one else, whether connected with the transaction 
not, that notice dishonor could not dispensed with under 
section 112 the Negotiable Instruments Act Comp. St. 1910, 
3747, 112).” And the second this court made this 
pertinent observation (158 393, 394, Misc. 190, page 
192): “No city directory telephone directory was inspected which 
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would have disclosed the address. Griswold testified Knapp had 
telephone.” 

Now what were the proofs the notary? uncontradicted 
that the name and address Frucht (indorser) appeared the city 
directory and the city telephone directory; that the notary did not 
inspect either one these directories, nor did make any other 
sort inquiry concerning Frucht’s address. All did was send 
the notices care the Hamilton Trust Company. Under this 
posture the proofs clear that the notary had not exercised 
due diligence, that was negligent, and that his negligence bound 
the bank for which was acting. 

was, therefore, reversible error for the trial judge find for 
the defendants. Since, all probability, the case will retried, 
attention directed chapter 270, 1929, 644 (Comp. St. 
Supp. 1930, 17—81 17—97), Bank Collection Code, which 
many respects changes the rights and liabilities the respective 
parties herein and which reference was apparently made, 
any time, either party. 

Judgment reversed. 


Holder Participation Certificate Entitled 
Preferred Claim 


mortgage participation certificate recited that the issu- 
ing bank thereby sold the holder participation the 
securities listed the reverse side the certificate. such 
securities were listed but appeared that the time, the bank 
held its participation account certain $28,000 deed 
trust. During the term the certificate, the deed trust was 
repurchased the trust company. The purchase price, how- 
ever, was not placed the participation account but was 
mingled with the general funds the trust company. The 
trust company failed prior the maturity the certificate. 
was decided that the holder was entitled preferred 
claim for the amount the certificate. 

This conclusion was reached the St. Louis, Missouri, 
Court Appeals the case Croghan Savings Trust 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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The mortgage participation certificate involved this case 
was the following form: 


United States America 

The Savings Trust Co. St. Louis, Mo. 

No. 

Dollars Series 

4,500.00 
Registered First Mortgage Participation Issued the Savings Trust 

Company, Saint Louis 

The Savings Trust Company, St. Louis, Missouri, hereby 
acknowledges the receipt the principal sum Forty-Five Hundred 
Dollars, consideration which said Company hereby 
agrees with Thomas Helen Croghan hereinafter called the 
Holder, follows: 

First: The Savings Trust Company hereby sells and delivers 
the Holder part ownership Participation, equal the principal 
and interest value hereof, the first mortgage real estate notes, 
bonds other obligations described the reverse side hereof. 


Second: (a) Out the interest accruing upon such deposited 
securities the Holder shall receive interest said Principal sum from 
May 15, the rate per cent. (6%) per annum, payable 
semi-annually the 15th day November and the 15th day May 
each year, and The Savings Trust Company agrees without addi- 
tional charge act Agent the collection interest becomes 
due and disburse same the Holders this and other participa- 
tions this Series according their various interests. 

(b) The Savings Trust Company agrees re-purchase this 
Participation the 15th day May, 1933, from the moneys accrued 
from payment the principal the obligations described the 
reverse side hereof, and pay the Holder hereof the principal sum and 
accrued interest and the holder will thereupon assign and surrender 
same the Savings Trust Company. 

Third: The Savings Trust Company shall have the right its 
option repurchase this Participation any time before the date 
hereinabove named for its purchase, upon three months’ previous 
notice given registered mail, and upon paying the Holder said 
principal sum and accrued interest thereon the rate above named 
the date such earlier repurchase, after which date interest shall 

Fourth: Reference hereby made the Conditions printed 
the reverse side hereof, which form part this Contract. 

witness whereof, The Savings Trust Company, has caused its 
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corporate seal affixed hereto and these presents signed 

two its duly authorized officers, this 15th day May, 1930. 
The Savings Trust Company, 

[Seal] John Dowling, President. 

Attest: Moore, Secretary. 


That the back said obligation appeared the following 
printed conditions: 

Conditions. 

This Participation sold subject the following terms and 

First: ‘This instrument represents part ownership Partici- 
pation notes, bonds other obligations, and the interest accruing 
thereon, secured first mortgage other first lien real estate 
deposited with and held The Savings Trust Company, St. Louis, 
for the equal pro-rata benefit and protection all Holders First 
Mortgage Participations. The Savings Trust Company guarantees 
keep deposit the vaults its bank, securities the kind 
above described whose aggregate principal sum shall all times 
equal exceed the aggregate principal sum all outstanding First 
Mortgage Participations. 

Second: The Savings Trust Company, consideration its 
obligations the Holder, shall entitled retain for its own use 
and benefit all interest, profit and sums received derived from said 
notes, bonds other obligations excess the amounts, both 
principal and interest, received therefrom the Holders 
all outstanding First Mortgage Participations. 


holding, the circumstances recited, that the owner 
the certificate was preferred creditor, the court said: 


initial controversy arises respect the first clause the 
trust company’s signed obligation plaintiffs, headed 
“Registered First Mortgage Participation,” reading follows: 
“First: The Savings Trust Company, hereby sells and delivers 
the Holder part ownership Participation, equal the principal 
and interest value hereof, the first mortgage real estate notes, 
bonds other obligations described the reverse side hereof.” 

appearing that there were securities described such reverse 
side, plaintiffs claiming that the trust company, through oversight, 
neglected enter and describe such securities, part ownership 
participation which was sold plaintiffs, and that this being suit 
equity (Bank Poplar Bluff Millspaugh, 313 Mo. 412, 281 
733, loc. cit. 735, 754), courts will consider 
done what should have been done, that, therefore, the $28,000 first 
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deed trust executed the University Church Christ (known 
the church loan), shown the books the trust company have 
been the participation account that time will taken set 
out and described such reverse side the trust company’s said 
contract, whereas, defendants their brief dispute this claim, and 
argue that the trust company’s certificate does not indicate that any 
description specific securities should entered such reverse side, 
but rather refers the first clause under the title “conditions,” 
also the reverse side, which designates specific securities, but 
rather the kind securities which the trust company obligates itself 
keep its vaults, and, support their argument, say that 
there blank space the reverse side enter description 
securities. 

However, ocular inspection the photostatic copy discloses 
blank space the reverse side for registration (which, the way, 
still blank, being unfilled with any data respect registration), 
but even the registration data had been written in, there would 
have been sufficient space left have entered complete description 
the church loan. 

adopt the literal interpretation the first clause the 
trust company’s contract, would lead this result: That the trust 
company would, consideration $4,500 paid the plaintiffs, 
selling and delivering plaintiffs part ownership participa- 
tion nothing, because there was first mortgage real estate bonds 
other obligations described the reverse side, and the trust 
company was only obligating itself pay interest plaintiffs 
should collect interest out the securities, and had only agreed 
pay the principal plaintiffs’ loan from moneys accruing from the 
securities described the reverse side, will seen that, “noth- 
ing can come out nothing,” such interpretation would lead 
very unreasonable and fantastic results. What 
cographers usually define nought; that which nonexistent; 
nonentity. Shakespeare defines it, through the mouth Bassanic, 
follows: speaks infinite deal nothing, more than 
any man all Venice. His reasons are two grains wheat hid 
two bushels chaff, you shall seek all day ere you find them, and 
when you have them, they are not worth the search.” Merchant 
Venice, Act Scene 

are therefore compelled discard the literal interpretation 
said first clause the trust company’s contract. 

are compelled discard the interpretation placed the 
clause defendants, because that would lead the equally absurd 
result, wit, that the trust company was selling and delivering 
the plaintiffs interest something which that time did not exist 
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for had not put into the participation account anything other than 
the church loan which the books the trust company showed was the 
only security the participation account the time the trans- 
action. 

Either the literal interpretation which have suggested, that is, 


the trust company selling the plaintiffs interest nothing, the 


interpretation placed defendants the effect that was 
selling interest plaintiffs something which did not then exist, 
had put securities other than the church loan, would 
convict the trust company intentional fraud and wrongdoing, and, 
inasmuch are required the general holding courts that 
where act under consideration may accounted for equally 
honest motives well dishonest ones, are required 
attribute the act honesty rather than dishonesty. that, 
adopt the claim advanced the plaintiffs, which well comports with 
honest dealings the attachés the trust company, and attribute 
the failure describe the church loan the reverse side its obliga- 
tion honest oversight without any intention defraud the 
plaintiffs. also the logical and common sense view take 
because the trust company overlooked making the data the 
reverse side about the registration, which omission could not help 
harm any one, and what more natural than that would overlook 
entering description the securities which plaintiffs had acquired 
interest. The representatives the trust company dealing 
with plaintiffs knew, course, that the church loan was the par- 
ticipation account and the only object that could accomplished 
describing the church loan the reverse side the trust 
company’s obligation would make memoranda for the benefit 
the plaintiffs that they would know what they were buying 
interest. And, doubt, the plaintiffs, having full confidence the 
managers the trust company, and being confiding and unsuspicious, 
were perfectly willing have them fix the papers without any 
strict scrutiny inquiry their part. So, accord with the 
principles equity, will assume that was done which should have 
been done, and that the church loan was the security which the parties 
interest had mind. 


will noted that the church loan was the only security the 
participation account May 15, when plaintiffs turned over 
their $4,500 the trust company and received its obligation labeled, 
“Registered First Mortgage Participation.” 

The evidence further discloses that, the time the removal 
the church loan from the participation account the trust company, 
when the Simon loan was put into the participation account lieu 
thereof, (the church loan) had been reduced, successive pay- 
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ments from $28,000 down $22,000, and was repurchased the 
trust company and the following entry appears the ledger sheet 
the trust company, respect thereto, D/T. Univ. Church 
Christ Rep. Credit $22,000.00,” which, being interpreted, indicated 
that the participation account was credited with $22,000 cash, but 
the cash was not put into account. And, not being put into the 
participation account, follows that the trust company retained 
the $22,000, the amount the repurchase money. There was other 
testimony the effect that the church loan was the taking 
new loan, which was later handled the trust company outside 
the participation account, and conceded defendants their 
brief that the notes representing the new loan were afterwards trans- 
ferred the trust company. 


deem the evidence sufficient establish the fact that the 
proceeds the $22,000 church loan augmented the assets the 
trust company and were commingled with its general funds and that 
the church loan security and its proceeds were impressed with trust 
favor the plaintiffs participation holders, and, therefore, 
plaintiffs’ claim should allowed preferential claim against the 
assets the trust company. Bank Poplar Bluff Millspaugh, 
313 Mo. 412, 281 733, Commerce Trust Co. 
Farmers’ Exchange Bank Gallatin al., 332 Mo. 979, 
(2d) 928, 373; Turner Farmers’ Exchange Bank, 226 
Mo. App. 714, (2d) 1084; Mann Bank Greenfield, 
329 Mo. 862, (2d) 874. 


But urged defendants that such disposition the case 
would unfair the general creditors the trust company, and 
they cite cases where the assets the institution, after being aug- 
mented the commingling trust funds, have been dissipated 
the wrongful conduct the persons charge, and that the general 
creditors should not punished for the wrongdoings such persons 
dissipating such funds, order give the plaintiffs what 
rightfully and equity belongs them. 

However, there showing the instant case that the funds 
the trust company were dissipated the persons charge thereof, 
after the commingling proceeds the church loan with the general 
assets the trust company, and the consequent augmentation its 
general assets the funds impressed with trust favor plain- 
tiffs. far the record the instant case shows, the only wrong- 
ful conduct chargeable against the persons charge the trust 
company the conversion the church loan, which was impressed 
with trust favor plaintiffs, that its proceeds were diverted 
into the general assets the trust company and commingled there- 
with, thereby augmenting the amount the same pro tanto. 
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Receipt for Bonds Held Non-Negotiable 


receipt for bonds, given bank, which provides that 
the bank will return the bonds bonds the same issue six 
months from date notice, or, the option the bank, 
cash equal the par value the bonds, non-negotiable 
instrument. lacks negotiability because does not comply 
with section the Uniform Negotiable Instruments Act, 
which provides that instrument, negotiable, must 
contain unconditional promise order pay sum certain 
This was decided the Court Appeals Ken- 
tucky Louisa National Bank Paintsville National Bank, 
Rep. (2d) 668. 

The receipt involved this case read follows: 


Paintsville, Ky. Nov. 18, 1910. 

Received Alice Mayo, Seventy five hundred ($7500.00) Dollars 
Bonds, deliverable her order six months from date 
notice, bonds same issue, her name her order, cash 
equal the par value the bonds, our option, for which agree 
pay her per cent. addition the Government rate, bonds 
being per cent. Consols. the issue 1930. 

Paintsville National Bank. 

Jno. Buckingham, Cashier. 


This receipt was given the defendant, Paintsville Na- 
tional Bank, the holder, Mrs. Mayo, the day its date, 
November 1910. Thereafter the bank paid Mrs. Mayo 
the per cent. interest agreed upon the receipt. Feb- 
ruary 27, 1920, Mrs. Mayo pledged this receipt with the plain- 
tiff, Louisa National Bank, collateral security for loan. 
Neither Mrs. Mayo nor the plaintiff, Louisa National Bank, 
gave the defendant notice the fact that the receipt had been 
pledged Mrs. Mayo the plaintiff until March 
which time such notice was given the plaintiff. ap- 
peared, however, that, between the time when Mrs. Mayo 
pledged the receipt with the plaintiff and the time when the 
plaintiff gave notice such pledge the defendant, Mrs. Mayo 
had become indebted the defendant notes aggregating 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§869, 700, 898. 
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$12,200.00. this action, brought the plaintiff enforce 
the receipt, was held (under section 474, Kentucky Stat- 
utes) that, since the receipt was non-negotiable, the defendant 
was entitled offset the debt owing Mrs. Mayo 
against its liability the receipt. The action the plaintiff 
bank was, therefore, dismissed. 

some states, held that set off not available against 
the holder non-negotiable instrument (or against the 
holder negotiable instrument who not due course 
holder thereof) but that such holder takes the instrument 
subject only such defenses affect the instrument itself, 
such fraud, want consideration, etc. The following 
paragraphs are quoted from the court’s opinion: 


The answer defendant denied some the material facts averred 
the petition; but the main defense interposed was the right 
defendant set off its obligation against the indebtedness Mrs. 
Mayo it, and which right accrued before received notice 
the pledging plaintiff. The court sustained that defense and 
dismissed plaintiff’s petition, reverse which prosecutes this 
appeal. 

The disposition the question involved requires us, indeed 
true all cases, first determine the exact question decided, 
and the first step that direction this ascertain the nature 
the obligation that defendant executed Mrs. Mayo November 
18, 1910. That question becomes material, since there great 
diversity opinion with the courts defendant’s right rely 
the defense interposed and which the court sustained, the 
instrument one possessing the characteristics bill exchange, 
commercial paper embraced our Negotiable Instru- 
ments Act, and which class obligations were formerly governed 
the principles that branch the common law known “The Law 
Merchant.” Section 3720b-58 (and which section the Ne- 
gotiable Instruments Act) says, part: “In the hands any holder 
other than holder due course, negotiable instrument subject 
the same defenses were non-negotiable.” Some courts hold 
that offset, counterclaim, other defense resting upon wholly 
collateral transactions having connection with nor any manner 
growing out the obligation sued on, are not embraced the word 
“defenses” employed the inserted section our Negotiable 
Instrument Act, provided the instrument forming the basis the 
action was its inception strictly commercial and negotiable paper, 
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notwithstanding the plaintiff holder thereof acquired after its 
maturity, and which deprived him the benefits and privileges 
holder “in due course.” Such defenses are denied some courts, 
notwithstanding the jurisdiction the lex loci contractus has 
statute authorizing the assignment bonds, bills, and notes for the 
payment money and vesting the right action thereon the 
assignee, but preserving all defenses the maker that would have 
against the original payee, including the right offset, done 
our section 474 our present Statutes, which its present 
form was enacted chapter 120, 402, the Acts 1892, 
but which was part our statutory law long prior thereto. 

Other courts adopt the same conclusion where there such 
corresponding statute our section 474 within the 
while others uphold the defense whether there not such statute 
within the jurisdiction. 

Having said this much concerning the right obligor 
chose action interpose the defense set-off action thereon 
transferee when the obligation negotiable instrument, and 
also when not so, will now proceed determine the nature 
and characteristics the instrument executed defendant No- 
vember 18, 1910, Mrs. Alice Mayo. have but little trouble 
doing so, since clearly what has come called and designated 
“nonnegotiable instrument,” i.e., one not embraced subject 
the rights and privileges conferred upon parties commercial 
instrument the characteristics bill exchange and embraced 
the negotiable instrument statute. The essentials such latter 
obligations are set forth the first section the act, which section 
3720b-1 our present Statutes. The second requisite therein is, that 
the instrument order negotiable one within the purview 
the act “must contain unconditional promise order pay 
sum certain money.” promise made defendant Mrs. 
Mayo, contained the writing executed her (and which 
have seen the foundation plaintiff’s cause action against 
defendant), does not meet the requirements that subsection. 
true that under the provisions section the Negotiable Instru- 
ments Statute, which section 3720b-5 our Statutes, the negotia- 
bility the instrument not destroyed where “gives the holder 
election require something done lieu payment money” 
(our italics), but the instrument with which are dealing confers 
such privilege the holder Mayo plaintiff assignee 
thereof). does, however, confer such privilege defendant 
the maker thereof, that given the option discharge the 
obligation thereby assumed by, (a) returning Mrs. Mayo the 
identical bonds any time within six months after notice from her, 
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(b) the return her within such time similar bonds the same 
value, (c) paying her the cash value such bonds the time. 

There law, statutory otherwise, far have been 
able discover that allows such alternative promise the maker 
the instrument strictly commercial negotiable paper, since 
would violate the inserted requirement, supra, that the promise 
must unconditional (i. the promisor), and when not the 
instrument becomes ordinary chose action with all the rights 
and privileges attached them the law; one which assigna- 
bility vest the assignee with the right maintain action 
thereon his own name, and with the right the maker interpose 
defense such action any offset claim that may have ac- 
quired against the original obligee the time that receives 
notice the assignment. addition the provisions section 
474, supra, our Statutes, section our Civil Code Practice 
has long since been part our statutory law, and says: “In the 
case assignment thing action, the action the assignee 
without prejudice any discount, set-off defense now allowed; 
and the assignment not authorized statute the assignor must 
party, plaintiff defendant. This section does not apply 
bills exchange, nor promissory notes placed upon the footing 
bills exchange, nor common orders checks.” 

was enacted prior the enactment our Negotiable Instru- 
ments Statute, and its last sentence was intended exclude from its 
operation bills exchange and promissory notes which our then 
prevailing statutes (section 483) “placed the same footing 
foreign bills exchange,” and which exception doubt applies 
instruments embraced our present Negotiable Instruments Statute. 
the notes that section and section 474 our Statutes, supra, 
will found cases from this court upholding the right interpose 
the defense set-off against assignee nonnegotiable instru- 
ment, notwithstanding the set-off may have arisen after the assign- 
ment him but before the maker had notice thereof. 
those cases are: Chiles Corn, Marsh. 230, 231; Day 
Billingsly, Bush, 157; Bitzer Mercke, 111 Ky. 299, 
771, Ky. Law Rep. 670; Richie Cralle, 108 Ky. 483, 
963, Ky. Law Rep. 160, and others found the notes section 
the Civil Code Practice under the heading “Set-off.” case 
found neither the references Union Bank Trust Co. 
Henderson Ford, 101 347, Ky. Law Rep. Others will 
found page volume West’s Kentucky Digest, 320. 

substantiation our conclusion, supra, that the instrument 
here involved nonnegotiable one because (if for other reason) 
embodies alternative method payment (two which not 
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money”), refer the extent 180, §226, which says, 
promise order the alternative for the payment money 
for the performance some other act, promise order 
which reserves the maker the drawee the option discharge 
the obligation the performance some act other than the pay- 
ment money, not negotiable bill note; but where the ‘holder’ 
given the option receive payment money surrender the 
instrument and demand the performance some other act, the instru- 
ment has been held negotiable and valid,” and which because the 
Uniform Negotiable Instruments Law, which have referred, 
provides. text nor any opinion announces contrary rule, since 
based the plain and unambiguous express language the 
Negotiable Instruments Statute and which uniformity among the 
courts renders unnecessary for opinion with 
further supporting citations. 

The involved instrument this case, have seen, bore upon 
its face the alternative nature defendant’s promise Mrs. Mayo. 
expressly stated that was receipt showing that defendant had 
borrowed from her the property therein stated, and which, course, 
created obligation its part return her the borrowed 
property, even the writing had not said so. However, also pro- 
vided that defendant “at our (its) option” might pay her the cash 
“equal the par value the bonds.” was therefore only con- 
ditional promise its part discharge its obligation the pay- 
ment money, and which rendered the writing executed non- 
negotiable one, and gave the defendant the privilege defending 
this action brought plaintiff assigne thereof with set-off 
which acquired before receiving notice the transfer assignment 
the paper plaintiff. 

The defense here interposed was acquired, and which was 
stipulated the parties the trial. The court, therefore, properly 
held the defense available, and its judgment dismissing the petition 
affirmed, 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


ALTERATION AMOUNT NOTE 


Peoples Bank Trust Co. Klughaupt, Supreme Court New Jersey, 
180 Atl. Rep. 560 


After $25 had been paid note for $2,025, the president 
the bank, which held the note, drew line through the figures 
$2,025 the upper left hand corner the note and wrote above 
them the figures $2,000. This was done guide for the bank 
later dealing with the note. was held that this did not consti- 
tute material alteration such would prevent the bank from 
enforcing against the maker. 


Action the Peoples Bank Trust Company against Tillie Klug- 
haupt and others. Judgment for plaintiff, and defendants appeal. 
Affirmed. 
Aaron Heller, Passaic, for appellants. 
William Gurtman, Passaic, for respondent. 


PER bank sued note which was originally 
for $2,025, and reading follows: 


J., Jan. 16, 1933. 


month after date promise pay the order 
Two Thousand Twenty-five Dollars the Peoples Bank and Trust 
Passaic, New Jersey. Value received. 


Due Feb. 16. 
Klughaupt.’’ 


The defense was that there had been material alteration the 
note the payee, and that thereby became void under the provi- 
sions the Negotiable Instruments Act 1902 Comp. St. 1910, 
3749, 124, 125). 

payment $25 the note had been made and noted the 
drawing line through the figures $2,025 appearing the top 
the note, and writing over them the figures $2,000. This marking was 
made lead pencil one the bank officials for the guidance the 


bank later dealing with the note. 
The modification, such could called, our view not 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §62. 
935 
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material one, impairing the integrity the instrument contem- 
plated the Negotiable Instruments Act. The figures the top are 
not incorporated the note itself, and would not from that fact 
controlling the proceedings enforce payment. appears from 
the writing itself, the note dated Passaic, J., January 16, 1933. 
Below follows the promise pay. The figures are the upper left 
hand corner and above the line the date the note. There was 
material alteration the note, for least two reasons: One that, 
taken connection with the admitted credit the $25 payment and 
the testimony concerning it, the pencil marking was not alteration, 
but simple notation for the convenience the bank that there had 
been payment account; and two, that legal sense the notation, 
even alteration, was not material one contemplated the 
Negotiable Instruments Act. The figures the top the note are 
part the promise itself, but the figures, generally intended, were 
but check the writing embodied the note and where there 
divergence the writing, containing the only words promise the 
note, must control. 

The judgment affirmed, with costs. 


ACTION BANKER’S BLANKET BOND 


Hansen, Supervisor Banking, American Bonding Co. Baltimore, 
Supreme Court Washington, Pac. Rep. (2d) 653 


bond, insuring bank against losses occasioned the dishonest acts 
its officers employees, for the president the bank make 
loans without the authorization knowledge the board di- 
rectors the bank, especially where appears that the president 


has been convicted violation the State laws the making 
such loans. 


Action Howard Hansen, Supervisor Banking for the State 
Washington, liquidating the American Bank Spokane, Washing- 
ton, against the American Bonding Company Baltimore. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Williams Williams, Spokane, for appellant. 

Dillard Powell, Robertson Smith, and Hart Snyder, all Spo- 
kane, for respondent. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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HOLCOMB, J.—This action was brought the present state super- 

visor banking recover two bonds issued appellant for losses 
alleged have been guaranteed the bonds the now insolvent 
American Bank Spokane. 

The first cause action upon what named Bankers’ Blanket 
Bond, which not statutory bond, and the sum $50,000; 
while the second cause action upon statutory bond under which 
certain officers and employees the bank are covered the sum 
$650 each. Judgment was entered each cause action favor 
respondent the full sum $50,000 the blanket bond and $1,300 
the statutory bond account alleged misconduct Clyde John- 
son, president, and McBride, vice president. these amounts 

offsets were allowed reason certain dividends payments prop- 


erly applicable thereto. 

The discussion the brief appellant largely directed the 
blanket bond. The theory which liability was imposed under that 
bond was that Clyde Johnson, the president the American Bank 
Spokane, had been guilty dishonest acts within the terms the 
bond through which the bank suffered direct loss sum greatly 


exceeding the penalty the bond. 
The blanket bond, which bears date February 15, 1930, contains 


the following material portions upon which appellant relies: 


American Bonding Company Baltimore, agrees 
indemnify The American Bank Spokane, against the direct 
loss, sustained while this bond and discovered herein- 
after provided, any money securities, which the insured 
has pecuniary interest. 

Through any dishonest act, wherever committed, any 
the employees, defined section hereof, whether acting alone 
collusion with others. ... 

The word ‘Employees’ used herein shall deemed 
mean the officers, clerks, and other persons the immediate employ 
the insured during the currency this 

This bond does not cover... 

Any loss resulting directly indirectly from the act acts 
any director the insured, other than one employed salaried 

15. This bond shall terminate any employee:.. 
(b) immediately upon discovery the insured default hereunder 
the part such employee. 

16. This bond subject the following express condi- 
tions: the earliest practicable moment, and all events not later 
than ten days, after the insured shall discover any loss hereunder, the 
insured shall give the underwriter notice thereof registered letter 
telegram, addressed its home office, and shall also, within three 
months after such discovery, furnish the underwriter its home 
office affirmative proof loss with full particulars. Legal proceedings 
for recovery loss hereunder shall not brought prior the ex- 
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piration three months from the furnishing such proof, nor after 
the expiration twelve months from the discovery such 

17. This bond not intended statutory bond, but 
excess coverage over and above statutory bonds already furnished 
with the requirements the banking department the 
State Washington.’’ 


April 15, 1932, the bank went into voluntary liquidation and 
was turned over the state bank supervisor liquidator. 

The case was tried the court without jury, who, after the con- 
clusion the hearing, took the matter under advisement and later filed 
comprehensive and very accurate memorandum opinion stating the 
issues fact and law which will largely drawn upon, with due 
the trial judge. The trial court later made findings 
fact minutely covering all the facts issue and rejected special 
findings tendered appellant. These findings are too lengthy set 
forth the proper limits opinion herein. 

The arguments appellant are very discursive and elaborate. 
Fifty-six errors are claimed reasons for the reversal the judg- 
ment herein. The principal argument upon behalf appellant based 
upon what asserts the fact that neither the blanket bond nor the 
statutory bond purports insure the bank against its own acts, losses 
due business methods adopted, losses account bad loans 
other bad investments, but, far the blanket bond concerned, 
involves only direct losses due dishonest acts certain officers. 

One premise relied upon appellant that the law presumes that 
every man acts honestly until the contrary shown, citing cases from 
this and other courts. This truism which will accepted. 


The losses the American Bank, for which respondent seeks re- 
arose out certain loans made Clyde Johnson, president, 
and others collusion with him. When the supervisor took over the 
bank, April 15, 1932, its books did not disclose any loan made 
Clyde Johnson name. Auditing, examination, and inquiry dis- 
closed, however, unpaid and uncollectible loans, sum exceeding 
$400,000, had been made and under titles names which did 
not disclose the identity any interested parties. The evidence com- 
petent and strong and convincing support the findings the trial 
judge nearly all the material issues; all, fact, which con- 
sider necessary support his findings and judgment. 

Among other very material findings the trial court found that 
shortly after taking charge the bank, about June 1932, 
the earliest possible moment and within ten days after discovery 
thereof, the then state supervisor banking, charge the liquida- 
tion this bank, notified appellant certain losses moneys 
securities, both, sustained the American Bank during the cur- 
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rency the bond and while was force. Among other findings 
made the court, and well sustained the evidence, that the net 
direct loss sustained the American Bank while the bonds remained 
force was, first, one involving concern organized Johnson and 
Davies, director the bank, take over certain assets called the 
Hayes Hayes assets and usually designated Assets’’ and 
which had other assets. The balance the loss the bank, after 
realization certain credited amounts, aggregated $193,181.17. 
second net direct loss the American Bank, through the management 
and collusion Johnson and other officers, involved certain transac- 
tions through concern called Reserved Securities Company, which 
Davies was the principal owner, and was, fact, the alter ego 
Davies. State Davies, 176 Wash. 100, P.(2d) 322. During the 
time the bonds were force Johnson, president the American 
Bank, made purported loan Davies under the name and guise 
Reserved Securities Company the sum $100,000 which nothing 
had been paid except $257.53, leaving net direct loss the bank 
$99,742.47. 

Another direct loss the American Bank, brought about John- 
son, involved loan made the City Investment Company, sub- 
sidiary wholly owned the American Bank, $100,000 which the 
City Investment Company turned over Johnson with which paid 
certain indebtedness due the bank. The indebtedness Johnson 
the bank was then taken off the books the bank and its place 
the bank acquired $50,000 from the City Investment Company and its 
promissory note for $50,000. that transaction the liquidator re- 
$1,975.48, leaving net loss sustained the bank the sum 
$98,024.52. 

The fourth item found the trial court have caused net direct 
loss the American Bank, Johnson acting collusion with Me- 
Bride, another officer and director the bank, was loan $10,000 
made Johnson, McBride, and Davies, which was evidenced 
promissory note dated January 1931, signed City Investment Com- 
pany Special Account, Clyde Johnson, president, and payable 
the American Bank. The whole amount that loan was used 
Johnson, McBride, and Davies, and part was ever paid back. 

All those transactions were unlawful loans under section 3258 
and section 3259, Rem. Rev. Stat. 

There record and officer testified, could honestly testify, 
that any those loans were legally made resolution authorizing 
each loan, required Rem. Rev. Stat. 3259. That statute clearly 
provides for the exercise discretion, majority the board 
directors, with reference particular loan. mere blanket author- 
ization for line credit made the beginning the year not 
with the statute. State Davies, supra; State Johnson 
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(Wash.) P.(2d) 159. See, also, Fidelity Deposit Company 
Maryland Opportunity State Bank, 174 Wash. 245, P.(2d) 399. 

Three the items above mentioned greatly exceed the limit re- 
covery these bonds. will noted reference the case 
State Johnson, supra, that Johnson has been found guilty jury, 
and his conviction sustained this court, violation the state 
banking laws. 

Appellant argues that even though Johnson was guilty criminal 
acts under the banking law, the acts, when committed, were innocent 
criminal intent, and were therefore not dishonest specified the 
bond. 

are unable understand how one who has been convicted 
violation the state banking law (Rem. Rev. Stat. 3208 seq.), 
which also the violation public, well private, trust, can 
said innocent any dishonest motive intent. 

The trial court found, and agree with the findings, that the mak- 
ing each the loans above mentioned constituted dishonest act 
that each such loan was made dishonestly and without the authoriza- 
tion knowledge the board directors and was disguised and con- 
cealed from the board directors. The fact that they were disguised 
and concealed from the board directors manifest from the evi- 
dence, and would absurd say that when man guilty 
act violation his legal official duties and trust, 
officer banking corporation, not also guilty dishonest act. 

The question honesty dishonesty question fact. Prac- 
tically all the authorities, including those cited appellant, declare 
that the question honesty dishonesty question fact 
determined the trier the facts. 

Many cases have been read upon this question, but the concensus 
the opinions the courts everywhere that the words ‘‘dishonest 
should given broad and comprehensive 
meaning. 

One case, very similar its facts the present case, National 
Surety Co. State rel., Ind. App. 205, 161 573, where the 
president bank committed very much the same kind acts 
subterfuge and through fictitious concerns were committed John- 
son this case. Those acts were, effect, defined dishonest acts 
that court. the same effect are: Massillon Mortgage Co. In- 
dependence Indemnity Co., Ohio App. 148, 174 167; World 
Exchange Bank Commercial Casualty Ins. Co., 255 173 
902; Aetna Casualty Surety Co. Austin (Tex. Civ. App.) 
285 951; German Savings Bank Des Moines Des Moines Na- 
tional Bank, 122 Iowa, 737, 606; Andrew Hartford Acci- 
dent Indemnity Co., 207 Iowa, 652, 223 529. 

Appellant further contends there was compliance with the para- 
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graph the blanket bond relating notice, the statutory bond not 
requiring any notice, the alleged loss. must obvious that notice 
could not given the liquidator until there was discovery the 
dishonesty. All the transactions complained which enforcement 
the penalty the bond demanded were made under 
names and secret subterfuges. See 1102; Andrews 
Minter Coal Coke Co., Ind. App. 320, 168 869; Fidelity 
Deposit Co. Maryland Cunningham, 181 Ark. 954, S.W.(2d) 
715. 

Neither there any evidence that actual notice was acquired the 
board directors any authorities representing the bank until the 
liquidator took charge when inquiry and audit his part revealed the 
secret transactions. There could ratification the part the 
officers the bank such dishonest acts. 

Complaint also made that the liquidator did not give due notice 
under the provisions the blanket bond immediately, soon 
should have been done. 

think the finding the trial court was correct that the 
earliest possible moment, and within ten days after discovery thereof, 
the then supervisor banking notified appellant these losses. 

consider the findings, conclusions, and judgment the trial 
court all things correct. They are therefore affirmed. 


PAYMENT NOTE AFTER TRANSFER 
PAYEE 


Stock Yards National Bank South Omaha Neugebauer, Supreme 
Court Colorado, Pac. Rep. (2d) 813 


general rule, the maker note pays the payee 
without demanding return the note, and the payee has, prior 
such payment, transferred the note another party for value, the 
holder will allowed the note against the maker, pro- 
vided the holder has acted good faith. other words, such 
the maker can compelled pay his note second 
time. exception this rule found the case where the 
holder the note permits the payee act his agent collect- 
ing from the maker. 


Action Stock Yards National Bank South Omaha, Omaha, 
Nebraska, against Adolph Neugebauer. review judgment non- 
suit, plaintiff brings error. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1129. 
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McConley, Sterling, for plaintiff error. 
Rolfson, Julesburg, and Munson, Sterling, for de- 
fendant error. 


BOUCK, J.—The judgment under review one nonsuit 
action promissory note which the Stock Yards National Bank 
South Omaha, plaintiff below and plaintiff error here, was the 
legal holder indorsement Johnson, the payee. The maker, 
Neugebauer, defendant error here, paid Johnson the amount due 
the note. The main question before whether this payment con- 
stituted payment the note and discharged it. 

When payment made the payee after transfer promis- 
sory note, and the maker does not exact delivery the note itself, the 
maker’s liability, according the general rule, still continues. 
that rule, however, there are several well-known exceptions. One 
these that, even though the note not surrendered the time 
payment, the payment effectual discharge the one whom 
payment made has been given either express implied authority 
receive it; other words, under the law the agent the holder 
for that purpose. Whether the one receiving payment not the 
original payee immaterial. 

Neugebauer contends that the evidence the present record shows 
without contradiction that Johnson was the holder’s agent. analysis 
the evidence convinces that right. Johnson was cashier 
the State Bank Ovid, Colo. The bank had previously, through John- 
son, supplied money Neugebauer and taken promissory note pay- 
able Johnson that bank. Without the maker’s knowledge, the 
note had given was sold and delivered the Stock Yards Bank, but 
all subsequent transactions with reference were this bank left 
attended Johnson, who, least far Neugebauer was 
concerned, continued all intents and purposes the legal holder. Be- 
fore maturity the original note and with the full authority the 
Stock Yards Bank, again without knowledge the part the maker 
that this bank was the real owner, Johnson loaned additional sum 
Neugebauer out the Ovid bank’s funds and took new note for 
the increased amount, made payable Johnson the Ovid bank 
was the previous one. This new note, also without Neugebauer’s 
knowledge, was likewise sent the Stock Yards Bank with Johnson’s 
indorsement. little later, Johnson had Neugebauer execute third 
note way renewal for the same sum, also payable Johnson 
the Ovid bank. This note was similarly indorsed him. will thus 
seen that the Stock Yards Bank dealt altogether through Johnson 
and the Ovid bank, and permitted Johnson transact all its business 
with Neugebauer. maturity this third note—which the one 
involved the present litigation—Johnson received from Neugebauer 
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payment reducing the prinicpal less than $1,000, and November 
25, 1932, received the balance. That the Stock Yards Bank con- 
fided Johnson its own agent and did not regard him agent 
the maker clearly shown the correspondence between them. 
The bank permitted Johnson represent it, have seen, con- 
nection with the original note even the extent accepting lieu 
thereof another note that covered not only the original note but 
additional loan made the maker the original payee his bank. 
This larger note was permitted made payable Johnson, despite 
the fact that that time, the Stock Yards Bank claims, was the 
owner the note supplanted. The same procedure, will remem- 
bered, was followed when the third note was given Neugebauer. 
And, more than that, the bank permitted the payee collect the prin- 
cipal more than one installment, and credited the maker with pur- 
ported payments without giving the maker the slightest inkling that 
any the renewals payments was not received with the authority 
the holder. The law will not permit maker subjected 
double payment under the circumstances thus shown. think there 
can only one reasonable inference drawn from the evidence, namely, 
that Neugebauer was justified looking upon Johnson the person 
entitled receive payment, whether holder agent the un- 
known indorsee. 

Counsel also assign error the ground bias and prejudice 
the jury, but nothing the record substantiates this charge. Their 
brief says: ‘‘But state this proposition prove beyond ques- 
tion. The plaintiff large city bank. The defendant farmer 
and stockraiser, living Sedgwick County, Colorado. The jury with- 
out exception was composed farmers and stockraisers, and were 
powerless remedy the situation because all fourteen men called into 
the box were engaged the same business.’’ the absence any- 
thing the contrary the record, the jurors were presumably selected 
the usual way and doubtless the court gave sufficient latitude the 
examination the jurors the voir dire give assurance their 
fairness and impartiality. any rate, nothing specific called 
our attention, and specific objection exception preserved 
this connection. Consequently the assignment not sustained. 

Complaint also made that two tendered instructions were re- 
fused. Their rejection was proper. One was contradictory the 
principle which applies way exception the general rule 
cases this kind, stated herein the beginning. The other was 
merely cumulative, being conveyed the instructions that were given 
the court with the express approval plaintiff’s counsel. 

follows that the judgment the district court must affirmed. 

Judgment affirmed. 

Butler, and Young, J., concur. 
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NOTICE LOSS UNDER FIDELITY BOND 


Savings Bank Greer American Surety Co. New York, 
Supreme Court South Carolina, 181 Rep. 222 


clause ‘‘Banker’s Blanket Bond’’ insuring bank against 
losses through any dishonest act the part any its employees, 
requiring the bank give notice loss the insurance company 
the earliest practicable moment and all events not later than 
ten days after’’ the discovery any such loss, reasonable and 
will prevent the insured bank from recovering for loss where 
appears that notice loss was not given the insurance company 
within the time required. 


Action the Planter’s Savings Bank Greer against the Ameri- 
Surety Company New York. From judgment for plaintiff, 
defendant appeals. 


Affirmed condition remittitur. 
Lyles Daniel, Spartanburg, for appellant. 
Carlisle, Brown Carlisle, Spartanburg, for respondent. 


suit what called ‘‘Bankers’ Blanket Bond,’’ which was issued 
appellant respondent bank, and which covered certain re- 
spondent’s employees, including its vice president. Those portions 
the bond pertinent the issues this appeal are follows: 


The American Surety Company New York, cor- 
poration the State New York, with its home office the city 
New York, New York, hereinafter called the underwriter, con- 
sideration annual premium agrees indemnify Planter’s Savings 
Bank, Greer, South Carolina, hereinafter called the insured, against 
the direct loss, sustained while this bond force and discovered 
hereinafter provided, any money securities, both, defined 
section hereof, which the insured has pecuniary interest, 
held the insured collateral, bailee, trustee agent, and 
whether not the insured liable therefor (such money and secu- 
rities being hereafter called property), amount not exceeding 
twenty-five thousand and no/100 dollars ($25,000) follows: 

Through any dishonest act, wherever committed, any the 
employees, defined section hereof, whether acting alone 
collusion with 
16. This bond subject the following express conditions: 


the earliest practicable moment, and all events not later 
than ten days, after the insured shall discover any loss hereunder, the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §658. 
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insured shall give the underwriter notice thereof registered letter 
telegram, its home office, and shall also, within three 
months after such discovery, furnish the underwriter its home 
office affirmative proof loss, with full particulars.’’ 


this bond suit was brought the bank against the surety com- 
pany the county court Spartanburg county for alleged short- 
age the part one Gibson, its vice president, the sum 
$1,314.61 together with certain items interest. The record shows 
that the surety company had paid under the terms the bond the sum 
$18,401.41 October 1932, and also $211.12 December 
1932, but had denied liability for the items making the sum for 
which this suit was commenced. Trial resulted verdict for the 
bank against the surety company the sum $1,964.61, aggregating 
the total amount sued for together with the interest items. 

This appeal from the charge the jury and from the order re- 
fusing motion for new trial. 

Error assigned that the jury were charged that must 
able furnish affirmative proof any loss that finds, and 
until you find that had sufficient information justify his claim 
under the bond furnishing affirmative proof enabled 
collect, until then the bond not breached; but the bond not 
breached until you find from the facts you believe them that 
the plaintiff was able comply showing affirmative proof the 
breach the 

Appellant charges error that this charge, left within 
the discretion the plaintiff when notice should given the 
defendant, and when the claim should filed; whereas, the terms 
the bond made imperative that notice given within ten days 
after date discovery and that the claim filed within ninety days 
from the date discovery. 

The record shows that shortly before the above statement the trial 
judge charged the jury that any shortage complained the plain- 
tiff must come within the terms this bond; that is, any dis- 
honest act wherever committed any the employees defined 
this bond. ‘‘I charge you,’’ said he, ‘‘that there found shortage, 
the provisions this bond must further complied with, that ‘it 
must reported the company the earliest practicable moment, 
and all events not later than ten days after the insured shall dis- 
cover any loss hereunder, the insured shall give the underwriter notice 
thereof registered letter telegram, addressed its home 
office.’ 

are the opinion that the whole correctly stated 
the principles law involved and that this exception should dis- 
missed. 
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Exception made the inclusion the judgment certain 
item the sum $354.12. seems that March, 1931, the bank 
examiner’s report contained the following item: ‘‘Shortage—cash 
And the record shows that the vice president, 
Gibson, was charge the control cash account, and that this 
was shortage chargeable against him. that time the bank made 
report the appellant bonding company, claiming have 
reason think that this shortage involved any dishonesty the part 
its vice president, render loss covered the bond. 
blotter kept the bank for the purpose carrying the long and short 
items that from time time that made variable total, 
and due error, generally corrected themselves course time. 

Finally January 25, 1932, the bank examiner made another audit 
the bank, and the examination revealed that Gibson was short 
the sum $19,977.72, including cash shortage $876.02. The bank 
gave notice under the terms the bond February 1932. 

are the opinion that the respondent bank not entitled 
the inclusion this item $354.12 nor interest thereon its judg- 
ment against the appellant bonding company. 

The bond provides that case the bank should discover loss 
the dishonest act employee, that shall the earliest 
practicable moment, and all events not later than ten days after the 
discovery such loss, give the bonding company notice thereof. 

This provision reasonable. its terms are complied with every 
instance, both banks and bonding companies would probably gain 
the minimizing losses; not complied with, both would probably 
losers thereby. 

The right recovery under this bond dependent upon this con- 
dition precedent. Wachovia Bank, Indemnity Co., F.(2d) 
550 (fourth Cireuit Court Appeals). 

If, the one hand, this item $354.12 the result Gibson’s 
dishonesty, respondent bank was put upon inquiry March, 1931, 
the bank examiner’s report: ‘‘Shortage—cash The 
bank paid attention this notice the bank examiner’s report. 
investigation would have undoubtedly revealed the cause the 
shortage. The bonding company was entitled this investigation 
the bank and notice any loss caused dishonesty. 

If, the other hand, this item $354.12 was the result some 
harmless error, and not caused any dishonesty, the bonding com- 
pany course not liable. 

therefore the judgment this court that the judgment the 
circuit court modified, herein expressed, and other respects 
affirmed. 
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ALTERATION TRUST AFTER HAS BEEN 
INCORPORATED WILL 


Koeninger Toledo Trust Co., Court Appeals Ohio, 197 
Rep. 419 


trust agreement, although reserving the trustor the right 
alter its provisions, which agreement subsequently incor- 
porated will, cannot thereafter revoked except in- 
strument executed with the formalities required statute for the 
execution will. 


Action Lillian Koeninger against the Toledo Trust Company 
and others. Decree for defendants, and plaintiff appeals. 

Decree for defendants accordance with opinion. 

Perey Taylor, Toledo, for plaintiff. 

Yager, Bebout Stecher, Toledo, for defendants. 


OVERMYER, J.—This action construe will, and comes 
before this court appeal from the common pleas court Lucas 
County, where decree was entered for the defendants, the Toledo 
Trust Company and others. 

June 1926, the decedent, Gustav Waldner, entered into con- 
tract with the defendant, the Toledo Trust Company, the terms 
which established trust fund which was beneficiary 
during his lifetime, his widow the beneficiary after his death, and 
his daughter, Lillian Koeninger, the plaintiff herein, the sole 
beneficiary after the death her mother. The Toledo Trust Company 
was named trustee, and the petition alleges that the trust company 
later acquired title, trustee, all the estate decedent, both real 
and personal, not specificially disposed certain legacies de- 
cedent’s will. Contemporaneous with the execution the trust agree- 
ment, the donor transferred the trustee two notes valued $15,000. 
This was the only property transferred the trustee during the 
donor’s lifetime. 

Two days after the execution the trust agreement the donor 
executed his will, containing item residuary devise the Toledo 
Trust Company all the property not previously disposed of, ‘‘to 
managed and disposed accordance with the terms and provisions 
certain trust agreement and between said Toledo Trust Com- 
pany and myself, dated June 1926, and known Trust No. 
The Toledo Trust Company was named executor the will. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §486. 
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Nine days after the execution the will the donor executed 
supplementary trust agreement which named two new bene- 
ficiaries, but all other respects specifically ratified and reaffirmed 
all the provisions the original agreement June The controversy 
arises over the question what effect, any, the execution the 
supplemental agreement June had upon the original agreement 
June which had been specifically incorporated into his will 
June 

conceded plaintiff that the original trust agreement 
June was properly incorporated the will reference, but plaintiff 
claims that said original agreement June was discharged and 
wholly superseded the execution the supplemental agreement 
June 12, and that since the latter agreement postdated the will, could 
not incorporated therein reference, and the residuary devise 
item the will failed, and therefore, all the property which 
would otherwise pass the will, Waldner died intestate, 
thereby causing the property therein mentioned vest once the 
plaintiff the sole heir law, subject only her mother’s dower 
rights. 

The defendants contend that since the original trust agreement 
June became part the will incorporation therein, the testa- 
mentary trust was not affected the execution the supplementary 
agreement June 12, since the latter agreement was not executed 
with the statute wills. 

the court common pleas demurrer was filed the petition 
the trustee and the widow donor, the grounds that the petition 
shows present necessity for the construction the will the court; 
that the plaintiff has present interest any property which the 
trustee executor may have its hands, inasmuch the trust agree- 
ment, incorporated the will, made the donor’s widow the sole bene- 
ficiary during her lifetime; that she still living there present 
impending controversy requiring the decision the court, and that 
such controversy can arise until the death plaintiff’s mother. 
The court overruled this demurrer, but our opinion should have 
been sustained. However, this estate has been litigation since 1928, 
involving several trials common pleas court and two this court, 
and will pass the merits the controversy raised the issues 
here presented. 

Counsel for plaintiff stresses the case Union Trust Co. Hawkins, 
121 Ohio St. 159, 167 389, 295, 190, au- 
thority for the contention that the two trust agreements must con- 
strued together, one, and the date June 12, the date the 
supplementary agreement. The case cited, however, does not involve 
will, and examination that case shows material difference from 
the facts the case bar, the question the incorporation trust 
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agreement into will being not there involved. that case the ‘‘trust 
agreement made attempt make any disposition property, 
give any control beyond the date the death the 

The plaintiff also relies largely the case Atwood Rhode 
Island Hospital Trust Co. A.) 275 513, 521, 156, 
the clause testator’s will that case containing this language: 

give the residue estate said Trust Company dis- 
posed such persons and such proportions may have 
instructed shall hereafter instruct said Trust Company.” 
ours. 

does not attempt incorporate the will any definite existing 
document, does the will the case bar. the Atwood Case that 
clause was properly held void because did not contain definitely 
ascertainable disposition the property sought devised. The 
court there specifically found that the will ‘‘does not incorporate 
reference any existing trust instrument.’’ fact, examination 
the will the Atwood Case fails show any reference any existing 
document, and leads the conclusion that there had been incor- 
poration reference different conclusion would have been reached. 

The will question here has heretofore been before this court 
result will contest case, which resulted directed verdict the 
pleas court finding certain items (items and void. This 
court reversed the court below for error directing verdict, and 
the opinion written Judge Richards, certain language was used 
which quoted and stressed brief herein. Toledo Trust 
Co. Koeninger, Ohio Law Abs. 633. The language referred 
the following: 


trust agreement executed subsequent the making the 
will does not purport revoke the will any part thereof, but 
most only has the effect making certain portions the will in- 


will noted that the court does not say fact that does make 
portions the will inoperative, but follows with this significant 
language: 


the case bar, the supplementary agreement executed nine 
days after the will does not any sense revoke the will any portion 
it. uncertainty arises the interests which pass under the will 
and under the trust agreement, the law provides appropriate method 
for construing the instruments and thus determining such controversy.” 


The words above pertain, course, will construction case such 
now have here. 

Having before for construction the will question, connec- 
tion with the trust agreements, have considered very carefully the 
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helpful briefs counsel, and the cases therein cited, together with all 
the facts involved this particular case, and find the 
exact facts presented here. Having mind the primary purpose 
seeking the true intention the testator, and carrying into effect 
that intention far the law permits, are opinion that the 
finding and judgment the court common pleas were correct. The 
provision the supplementary trust agreement directing the transfer 
ten acres land the donor’s nephew, Gustav Eppler, which 
land passed the trustee devise the will, therefore ineffective 
and void. The provision said supplementary trust agreement direct- 
ing the payment $500 the donor’s nephew, John Eppler, after 
the death donor and his wife, valid, but that sum can paid only 
out the property transferred Gustav Waldner during his lifetime 
the trustee under the trust agreement. 

true the original trust agreement reserved the right alter, 
change, extend that agremeent, but when the donor that 
trust agreement into his will waived this right not done 
instrument complying with the statute wills. was the manifest 
intention Gustav Waldner provide for his widow safe and com- 
fortable income during her life, and, her death, the daughter, plain- 
tiff herein, was the sole beneficiary. This was entirely natural 
and regular. His first trust agreement and his will make full, clear, 
and unmistakable provisions for the natural objects his bounty. 
After the trust agreement and the will were executed evidently felt 
that his two nephews should have been remembered, and thereupon 
undertook modify his will, which included the trust agreement, 
modifying the trust agreement, which, the will had not intervened, 
would have had legal right do. The testator, however, could 
not alter the will supplemental agreement which did not comply 
with the statute wills. There certification that the witnesses 
signed the presence Gustav Waldner, saw him sign it, heard 
him acknowledge will anything purporting will. This 
question should have been raised the probate court, all. 

Having been executed subsequent the making the will, and 
attempting modify the former trust agreement which had already 
been incorporated his will, the supplemental trust agreement, not 
complying with the statute wills, must fail. 

are opinion that the provisions article section the 
original trust agreement, not violate the rule against perpetuities, 
argued plaintiff’s supplemental brief. The final distribution 
this estate take place the death person being (the widow), 
going then the daughter. There gift over after the death 
the daughter, and the apparent intention the testator that the 
entire trust estate should distributed plaintiff some time her 
lifetime. 


DEPOSIT FOR COLLECTION NOT PREFERRED 


Burdick Schmitt, Supreme Court Nevada, Pac. Rep. (2d) 762 
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decree accordingly entered for the defendants accordance 


with the above opinion. 


Decree accordingly. 


CLAIM FAILURE BANK 


The plaintiff deposited investment bank for 
with instructions notify her when the collection was 
made. The bank made the collection and credited the proceeds 
joint account standing the names the plaintiff and her hus- 
band, the plaintiff having individual account the bank. The 
bank sent notice plaintiff that the proceeds had been 
her was held that the bank was justified 
ing the proceeds and that, upon the failure the bank, the plain- 
tiff was not preferred creditor. 

The plaintiff’s contention was that, since she did not expressly 
authorize the credit the proceeds the joint account 
otherwise, the bank should have held proceeds subject the 
plaintiff’s further instructions and that the bank was, therefore, 
still acting the agent for collection. This would have 
made the relationship between ‘the bank and the plaintiff one 
trust ageney and the plaintiff would have been entitled the 
entire proceeds preferred creditor. .The court held, however, 
that the bank was justified the proceeds did, that, 
thereupon, the relationship between the bank and plaintiff was that 
debtor and creditor and that the plain'tiff was entitled share 
the assets the bank general creditor only. 


Action Burdick against Leo Schmitt, receiver 
Tonopah Banking Corporation, substituted for Seaborn, Super- 
intendent Banks. From judgment and order denying motion for 


new trial, the plaintiff appeals. 


Judgment and order affirmed. 
Cooke, Reno, for appellant. 
Platt Sinai, Reno, for respondent. 


TABER, J.—This appeal from judgment the Second 
judicial district court, Washoe county, and from order said 
court denying motion for new trial. was plaintiff the 
action the court below, and the original defendant was Sea- 
born, superintendent banks. Leo Schmitt, receiver Tonopah 
Banking Corporation, was later substituted defendant. this 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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opinion appellant will designated plaintiff, and said banking cor- 
poration the bank. 

October, 1932, appellant handed the bank, for collection, in- 
vestment certificate issued the Investors’ Syndicate Minneapolis, 
Minn., for the principal sum $2,500, which matured October 10, 
1932. The certificate was the name plaintiff, who testified that 
was her separate property. The bank sent the certificate the 
Reno National Bank, its Reno correspondent, with instructions make 
Collection was duly made the 
whereupon notified the collecting bank that the collection had been 
made and the collecting bank ‘with the amount the 
tion. Within approximately half hour after receipt said notifica- 
tion, October 22, 1932, the bank had credited the amount collected, 
less collector’s commission, expenses, the joint account plain- 
tiff and her husband, and placed the bank’s mailing box duplicate 
credit advice addressed plaintiff, care Wittenberg Warehouse 
Company, Tonopak, Nev., ‘the city her residence, and the place 
where the banking house the collecting bank was located. The Wit- 
tenberg Warehouse Company had post office box the Tonopah 
post office, and plaintiff and her husband received their mail that 
box. Plaintiff testified that her husband received the mail most the 
time and that she received sometimes. Said duplicate credit advice 
was ‘the words and figures following: 


Tonopah Banking Corporation 


Nev., 10/22 1932 
Burdick 


eredit your account follows: 


Your letter, date number Amount 
Coll#3516 
Exchange chgd Minneapolis Bank 
2497 


Tonopah Banking Corporation 
Nevada 
Cashier 
not this Bank subject payment 
Tonopah Banking 


October 25, 1932, while plaintiff’s husband, Dr. Ralph 
Burdick, was the bank, there was conversation between him and 
Mr. Carroll Henderson, that the bank. Mr. Henderson’s 
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testimony the effect that that conversation told Dr. Burdick 
that said collection had been made and the advice mailed. Dr. Burdick 
testified that all could remember the conversation was that Mr. 
Henderson asked him whether had received notice the collection, 
and that had. Dr. Burdick further testified that the 
time this conversation had just come from the post office and 
had 'the notice his pocket, but ‘that had not yet opened the 
envelope, and had not seen the notice. further testifies that 
did not speak plaintiff either about the notice itself the conversa- 
tion with Mr. Henderson until the afternoon Saturday, October 29, 
1932, which time told her that had the notice the collection 
his pocket, ‘‘or what supposed the notice.’’ Plaintiff testi- 
fied that was this last-mentioned time that the notice was handed 
her her husband. Plainiff testified that Dr. Burdick was injured 
the day that received the credit advice, and was confined his room 
most the time 'thereafter. This, she testified, accounted for his ‘‘not 
having very good memory business matters.’’ ap- 
pears that plaintiff herself was not the bank any time between 
October 22d and November 

The bank, because insolvency, closed its doors Tuesday, No- 
vember 1932. 

When plaintiff placed the investment certificate the hands the 
bank for collection, she asked the cashier let her know when the 
collection was made. Mr. Henderson testified that the time the col- 
lection was being placed with the bank, plaintiff that 
payment the collection she expected apply some part the pro- 
ceeds note her brother’s held the bank. This positively 
denied plaintiff. Plaintiff admits that she did not give any instruc- 
tions what disposition was made bank the pro- 
ceeds the collection. She testified that was her intention put 
such proceeds postal savings. She does not claim, however, that 
anything was said the bank about such intention, and the bank does 
not claim that plaintiff gave any instructions use any the pro- 
ceeds the collection apply the note plaintiff’s brother. 

appears that had been some twelve years since plaintiff had 
closed old account the bank her name only, but for period 
approximately twelve years next preceding first November, 1932, 
plaintiff and her husband had maintained joint deposit and checking 
account arranged that, between them and the bank, either both 
them could any time check any part all the funds 
said joint account, and that upon the death either, any sum re- 
maining the account would the sole property the survivor. 
The wording the written agreement between plaintiff, her husband, 
and the bank was follows: ‘‘Any and all moneys this account 
and any and all which may hereafter deposited therein, subject 
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withdrawal part whole either us; and case the 
death either us, such account shall pass and withdrawn 
the survivor. Burdick Marie Burdick’’ This joint account, 
the bank’s books, was follows: ‘Burdick, Marie 
The account usually did not show large balance. cross-examination 
Mr. Henderson, appeared that September 1932, the credit 
balance was $.93, 1932, and October 22, 1932, 
after the proceeds said collection had been $2,528.82. 
Plaintiff’s Exhibit being bank statement said account covering 
the period from June 17, 1932, December 31, 1932, shows that the 
balance the first said dates was $61.80; that after June 17, 
1932, and and including September 27, 1932, nine deposits were 
made, ranging amounts from $4.05 $300, and being, with the ex- 
ception the proceeds said the only deposits made be- 
tween June 17, 1932, and December 31, 1932. During the same period, 
twenty checks were drawn said account, ranging amounts from 
$.06 $270.30. The credit balance December 31, 1932, shown 
said bank statement, and including the net proceeds said col- 
lection, was $2,497.39. Plaintiff and Dr. Burdick, from time time, 
each made deposits and checked said joint account. Plaintiff 
testified that most the everyday business transactions herself and 
husband were conducted basis, including most their pur- 
chases food, clothing, and other household necessities. She testified 
that the joint account the bank was small one carried herself 
and husband matter convenience. 


and for some years previous the time said collection was 
placed with the bank, plaintiff and her husband had another joint bank 
account San Francisco bank. The testimony shows that there was 
less than $1,000 this account. 


The passbooks the Tonopah bank contained printed notice in- 
cluding the following sentences: ‘‘In receiving items for deposit 
this bank acts only depositors’ collecting agent and as- 
sumes responsibility beyond the exercise due care. All items are 
subject final payment cash solvent Neither 
plaintiff nor her husband had passbook, their deposits being ‘‘made 
out deposit 

October 20, 1932, the bank, letter, requested the Reno Na- 
tional Bank charge the former’s account and forward $7,000 
request for further $7,000 was telegraphed October 28, 
1932. Both these requests were promptly complied with the 
Reno National Bank. Mr. Henderson testified that neither said re- 
quests ‘was made for the purpose securing money with which pay 
plaintiff the proceeds said collection. Said requests, according 
Mr. Henderson, had with the collection, and were made 
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only for the reason that the bank needed funds the transacting 
its general business. 

After the bank had closed its doors November Ist, plaintiff told 
Mr. Henderson that she thought she was entitled preference the 
extent the net proceeds said collection. Mr. Henderson told her 
that, his opinion, she was simply general creditor and not entitled 
any preference over other general creditors. Subsequently plaintiff 
filed claim for preference, which was rejected, and later she com- 
menced this action. 

The gist appellant’s contention this appeal that the bank 
had authority, after being advised the correspondent bank that 
the collection had been made, the joint account her hus- 
band and herself with the net proceeds the collection. She con- 
tends that the bank, crediting the joint account, aforesaid, did 
not change its status from that agent that debtor. Her posi- 
tion that she was stranger, because she had account the 
bank her name only, and had not authorized the bank open such 
account for her. Appellant further argues that Mr. Henderson’s 
testimony the effect that the bank had followed its regular custom 
and usage handling collections not true one important par- 
ticular, namely, that the bank admittedly had never before, far 
shown the evidence, handled any other collection under 
stances exactly similar those this case, for which reason, she 
claims, custom usage could exist. Appellant further points out 
that the advice mailed her the bank was error, because 
was the effect that the net proceeds the collection had been 
her account; whereas, fact, they had been credited the 
joint account. 

Respondent contends that when the joint account was credited with 
the net proceeds the collection, the bank became the debtor plain- 
tiff. further contends that the bank complied with in- 
struction notify her when the collection was made. Respondent also 
takes the position that the bank handled the collection according its 
established custom and usage, well conformity with the rules 
law. 

general rule law that after bank collection has been 
made, the relation principal and agent ceases, and that debtor 
and creditor arises; the bank becoming simple contract debtor for 
the amount the collection, less commissions and expenses. 

The general rule also well established that one who selects bank 
his collecting agent bound any reasonable custom usage 
the bank, the absence special directions agreement, whether 

the absence special instructions agreement, the proceeds 
collection made bank become the property the bank and 
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part its general fund; and the insolvency the bank there 


preference favor the owner the paper. such cases the 
custom banks, after the collection has been made, credit the owner 
with the amount the net proceeds. Cal. Jur. 258; 616. 

her testimony plaintiff expressly admitted that she did not give 
the bank any instructions what was done with the proceeds 
the collection. The bank was, therefore, justified mingling said 
proceeds with its general funds. are the opinion that the bank 
with plaintiff’s instruction notify her when the collection 
was made. The credit advice was promptly addressed and mailed 
her, and she was wise injured reason the fact that no- 
tified her that the net proceeds the collection had been credited 
her account, when fact they had been credited the joint account. 
The net proceeds the collection were placed her disposal credit- 
ing the joint account just effectively she had had account 
her name only and said proceeds had been that account. 
between the bank the one hand, and plaintiff and her husband 
the other, either she Dr. Burdick could have checked out any 
all said proceeds. All that plaintiff instructed the bank was 
notify her when the collection was made. This the bank did 
promptly, and the manner conforming banking usages and prac- 
tice. There can question that, had there been account the 
bank the name plaintiff only, the bank would have been justified 
the amount the said proceeds such account. There 
being such account, the bank did that which, our opinion, was 
the natural and proper thing do. could, course, have telephoned 
plaintiff, asking her what she wished done with said proceeds, 
could have delivered the currency her messenger; but neither 
these courses required banking practice. Again, could have 
mailed plaintiff draft cashier’s check, but that event she would 
have been better position than that which she was placed when 
the bank credited the joint account, because, had such draft 
check been mailed her, the relationship between the bank and 
her would have been only that debtor and creditor. 


All that was required the bank, upon receipt the advice from 
the correspondent bank that the collection had been made and the 
Tonopah bank credited with the amount the net proceeds, was 
act good faith and use sound discretion. The course actually pursued 
the bank was not calculated to, and did not fact, mislead in- 
jure plaintiff any particular. The bank had never handled col- 
lection exactly like the one which the subject this cation. Not 
only that, but learned counsel have not, nor has the court after dili- 
gent research, found case where the facts were the same those 
the case bar.... 


j 
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find error the record, and the evidence, our opinion, 
justified the trial court reaching the conclusion that plaintiff was not 
entitled preference over other general creditors. 

The judgment and order appealed from are affirmed. 


DEPOSIT FOR PAYROLL PURPOSES 


Diebold Safe Lock Co. Fulton, Court Appeals Ohio, 197 
Rep. 390 


deposit cash, made bank for the purpose paying 
payroll checks drawn the depositor, special deposit, and, 
the bank fails before the fund entirely paid out, the depositor 
will entitled preferred claim the balance hand. 


Suit the Diebold Safe Lock Company against Ira Fulton, 
Superintendent Banks, liquidator the American Exchange 
Bank. From adverse decree, defendant State- 
ment. 

Decree for plaintiff accordance with opinion. 

See, also, Ohio App. 127, 187 784. 

Herbruck, Shelter, Melchior Roach, Canton, for appellant. 

Black, Ruff Souers, Canton, for appellee. 


SHERICK, J.—Ira Fulton, superintendent banks, liqui- 
dator the American Exchange Bank, appeals this cause this court. 
The question presented the plaintiff’s right preference the 
bank’s assets. The pertinent facts are follows: 

The plaintiff, the Diebold Safe Lock Company, prior August 
20, 1931, carried general account the bank. also had therein 
special account out which met its pay rolls twice month, its cus- 
tom being pass check against its general account favor its 
pay-roll account, against which checked for that particular purpose. 
The balance the pay-roll account was returned the company 
the bank after its pay checks had been cashed against the special 
account. checks other than pay checks were ever issued against 
this special account. 

the date named, the bank, reason lack funds, refused 
honor the company’s check against its general account for the 
purpose replenishing its special account, and advised the company 
that must deposit cash the pay-roll account desired the bank 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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honor its pay checks. The president the bank and the company 
was one and the same person. The company therefore had full knowl- 
edge the instability the bank the time. meet this situation 
the company issued its check for $6,000 against its account another 
bank favor the insolvent bank’s cashier. was understood 
all parties that this sum was used exclusively for the payment 
pay-roll checks. The cashier procured this check cashed and 
brought the money the insolvent bank. This check was accompanied 
letter explicitly reciting how the money should expended, and 
stating that any balance should returned the company. de- 
posit this sum was ordered. uninformed teller, however, did pre- 
pare deposit slip and deposit the sum the pay-roll account. 

the next day the bank was taken over the defendant Super- 
intendent Banks. Pay-roll checks the total sum $3,144.58 had 
been cashed. The balance remaining the bank’s hand was therefore 
reduced $2,855.42. appears that the bank had also paid out 
the sum deposited the sum $85.33. Where this sum went un- 
explained. conceded that the bank had hand its closing the 
sum $2,770.09, all which sum was the balance the $6,000 pay- 
roll deposit. The monthly ledger sheet the bank bears the title, 
Jacobs Jr. Trustee for specific deposit Diebold Safe Lock 
Co. pay-roll Jacobs was the cashier the bank. 

The company’s claim preference the full balance the ac- 
count, wit $2,855.42, was rejected the defendant, and this suit 
was instituted under the statute procure its allowance. 

the generally accepted rule that where there deposit 
bank for the special purpose meeting certain checks, class 
checks, and the bank has full knowledge this purpose, and the spe- 
cial account used for other purpose, the account not general 
deposit which title thereto passes the bank and the relationship 
debtor and creditor established, but such special deposit creating 
relationship principal and agent, fiduciary its character, and 
fund impressed with trust, and, upon the bank’s insolvency, such 
deposit entitled preference over the bank’s general creditors and 
makes difference that the bank has commingled this fund with its 
general fund without the consent the special depositor. 

Plenty well-reasoned authority may found subscribing this 
rule, among which may found the very like case Warren’s 
Bank, 209 Wis. 121, 244 594, 371. The note ap- 
pended the report, appearing page 375, digests many 
other cases like kind, does also the note appearing 
1111. 

The court, Smith al., Trustees, Fuller al., Assignees, 
Ohio St. 57, 67, 214, 217, 1916C, Ann. Cas. 1913D, 
387, indicates similar understanding the rule, where said: 


959 


THE BANKING LAW JOURNAL 


not the identical dollars that may pursued any more than 
the identical grains wheat put warehouse elevator that the 
depositor may follow, but equivalent dollars, and the rule now is... 
that where bank has mingled trust money with its own funds, money 
paid out from such fund for its own purposes will presumed have 
been paid from its own money and not from the trust fund situa- 
tion where, this case, the mingled fund has not been reduced 
any time below the amount the trust 

See, also, Paige Springfield National Bank, Ohio App. 196, 
which recognizes and applies the principle. 

therefore our conclusion that the plaintiff entitled 
preference the sum $2,770.09, which remained the hands the 
bank cash the time was taken over the defendant. 

different question, however, presents itself the matter the 
allowance preference respect the $85.33, which the bank paid 
out other than checks issued the company meet its pay roll. 

The case Hudspeth Union Trust Savings Bank, 196 Iowa, 
706, 195 378, 466, holds that trust funds placed 
bank for particular purpose are sufficiently traced into the hands 
the bank’s receiver entitle their owner claim them the fund de- 
livered the receiver exceeded the amount the trust, although the 
money deposited may not have been kept intact. 

The italicized words are significant view the fact that the 
court the case above reviewed and distinguished its earlier decision 
appearing Jones Chesebrough, 105 Iowa, 303, 97, 99. 
the last-named case the amount the trust fund claimed far ex- 
ceeded the sum turned over the liquidator, and the court held that 
trust could not impressed the other assets the bank held 
the receiver. was thus reasoned: ‘‘We have held that, before such 
preference can sustained, must appear that the estate has been 
benefited the misappropriation the trust fund that its removal 

its equivalent from the estate will without prejudice creditors. 
not hold that such money, when used pay the debts 
bank, necessarily the assets the bank, the sense that 
are not prejudiced. While the payment debts that 
manner trust fund lessens the indebtedness insolvent estate, 
and may thereby increase the percentage dividend declared 
from other funds does not follow that the assignee has any increase 
assets because it. may follow that has less debts pay, 
and the estate that way benefited. But such benefit the 
for withdrawing equal amount from the assignee, the result 
absolute loss the not think preference should 
sustained under such conditions. must appear, presump- 
tion law otherwise, that has been preserved the hands the 
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assignee, increase assets his hands, from which may 
taken without impairment the rights creditors.’’ 

appeals that this reason sound, and that claimant 
such preference must show that the trust fund the portion thereof 
wrongfully expended the bank has gone augment the assets the 
bank. this sum $85.33 had been invested in, let say, bond 
that value, which was now among the assets the bank the hands 
the liquidator, would traceable; would increase thereby the 
sum total the dividend finally due and payable the general credi- 
tors the bank; would not take away from them that which was 
rightfully theirs. would not seem just court equity forget 
that the general creditors possess right the general funds de- 
funct bank, and that there should limit claim urged pre- 
ferred when not traceable into the general assets the insolvent 
bank. 

therefore our judgment that the plaintiff not entitled 
preference for the amount the trust fund unlawfully expended 
the bank, when cannot traced into the general fund and the 
amount the trust fund exceeds the amount turned over cash 
the liquidator. 

may drawn favor the plaintiff accordance here- 
with. Decree accordingly. 


OFFICER BANK NOT LIABLE PERSUAD- 
ING DEPOSITOR PURCHASE DRAFT 


Foley Commissioner Banks, Supreme Judicial Court Massa- 
chusetts, 197 Rep. 448 


savings depositor trust company, intending withdraw 
$1,000 from her for the purpose taking trip abroad, 
was persuaded officer the company take foreign draft 
instead which, said, would honored upon presentment. The 
trust company failed few days later and the commissioner banks 
stopped payment the draft. was held that the depositor could 
not hold the officer personally liable the absence showing 
that knew that the trust company was insolvent the time 
the transaction. 


Suit equity Bridie Foley against Commissioner Banks and 
another. From interlocutory decree sustaining the demurrer 


similar decisions see Banking Law Journal Digest (Fourth 
$987. 
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the named defendant, and final decree dismissing the bill him, 
plaintiff appeals. Decrees affirmed. 

Wm. Lavers, Boston, for appellant. 

Abbott, Boston, agent Commissioner Banks pos- 
session Exchange Trust Co. 


RUGG, J.—The plaintiff this suit equity instituted the 
Superior Court seeks (1) rescission contract made her with the 
Exchange Trust Company whereby she purchased for $1,000 ne- 
gotiable draft payable sterling bank Ireland, and (2) 
order that the amount the draft paid the defendant the com- 
missioner banks possession the trust company for liquidation 
under (Ter. Ed.) 167, 22-30, preferred claim against 
the assets the trust company. 

Martin, officer the trust company, joined codefendant 
and relief sought against him personally. filed answer. There 
has been disposition the case him. The issues him 
appear substantially different and severable from those the 
commissioner banks. The defendant commissioner banks filed 
demurrer the bill, which was sustained interlocutory decree. 
final was entered dismissing the bill that defendant. The 
plaintiff’s appeals from those decrees bring the case here. these 
the issues raised these appeals, being final the 
commissioner banks, may considered this court. Kingsley 
Fall River, 280 Mass. 395, 398-400, 182 841, and cases there re- 
viewed. The commissioner banks will hereafter referred 
the defendant. 

The allegations the bill brief are these: The plaintiff, being 
domestic the family one Martin, officer the trust company, 
and having great confidence him, went the trust company 
April 21, 1932, with the intent withdrawing her savings deposit for 
use visiting Ireland. The officer the trust company advised her 
buy draft its correspondent bank Ireland instead with- 
drawing the cash. answer questions, represented her that 
the draft would good cash and would honored upon presenta- 
tion regardless any difficulties which might befall the trust com- 
pany. The plaintiff, relying these representations, took the drafi 
and paid $1,000 therefor. The trust company was about that 
date unable meet its financial obligations they matured and was 
subject taken over the commissioner banks, ‘‘of which finan- 
cial conditions the officers thereof had are charged with knowl- 
The draft was drawn against funds, but the commissioner 
banks took possession the trust company April 25, 1932, and 
stopped payment the draft. Payment the draft has been refused 
the defendant. 
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The demurrer the defendant the bill was sustained the 
grounds (1) that cause for relief equity was set out, (2) that the 
facts alleged show that the sole remedy the plaintiff prove 
ordinary claim against the commercial department the trust com- 
pany, and (3) that, the sole remedy being stated (2), the plaintiff 
not entitled decree pay her claim preferred out the 
assets the trust company. The plaintiff did not ask leave amend 
and final decree was entered dismissing the bill this defendant. 

The defendant argued that the Superior Court has jurisdiction 
order the defendant pay claim not proved and allowed under 
(Ter. Ed.) 167, and that the suit ought dismissed that 
ground. Although that not set specifically ground de- 
murrer, the contention that open under general demurrer. 
May Parker, Pick. 34, 36, Am. Dec. 393; Rothstein Com- 
missioner Banks, 258 Mass. 196, 198, 155 The basis for 
this position that (Ter. Ed.) 167, 36, exclusive juris- 
diction equity vested the Supreme Judicial Court over every 
suit designed require the defendant possession trust com- 
pany for purposes liquidation under the statute pay preferred 
The scope and effect that section were considered Com- 
missioner Banks National Bank Boston, 
248 Mass. 302, 143 149. was there held substance 
that parties may their election resort the Superior Court for relief 
equity indifferent matters arising the course liquidation 
bank and not conferred exclusively upon the Supreme Judicial 
Court the liquidation statute. The jurisdiction equity the Su- 
preme Judicial Court liquidation banks doubtless enlarged 
much beyond the strict boundaries chancery section 36. Certain 
matters are said chapter 167, 22-30, placed within its exclusive 
jurisdiction. The payment dividends and accounting are among 
these matters. But other indifferent matters there jurisdiction 
the Superior Court. 

There general jurisdiction equity with respect rescission 
contracts appropriate cases when necessary accomplish justice. 
Thomas Beals, 154 Mass. 51, 54, 55, 1004; Parker Simpson, 
180 Mass. 334, 348, 401; Putnam Bolster, 216 Mass. 367, 
371, 103 942. The main object the present suit establish 
claim arising from the rescission contract alleged have been 
made between the trust company and the plaintiff and declare the 
nature that claim. Even the prayer for order payment 
that claim preference out the funds the trust company can- 
not granted the Superior Court, the general subject the suit 
within equity jurisdiction. this point the case bar falls within 
the authority Commissioner Banks Commonwealth-Atlantic 
National Bank, 248 Mass. 302, 306, 143 149. 
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The purchase the draft foreign exchange the plaintiff 
from the trust company was commercial transaction. That has been 
settled numerous decisions. The sole right the plaintiff, for any 
loss sustained thereby, was prove claim against the commercial de- 
partment the trust company and receive dividend thereon 
the same footing other commercial creditors. Beecher Cosmo- 
politan Trust Co., 239 Mass. 48, 338; Goldband Commis- 
sioner Banks, 245 Mass. 143, 149, 151, 189 834; Corsino 
Hanover Trust Co., 253 Mass. 147 868; Norling Bloom 
Co. Exchange Trust Co., 288 Mass. 444, 193 The 
stance that the plaintiff secured the money with which purchase the 
foreign draft withdrawal from the savings department the 
trust company gives her preference. She had right election 
bring suit. She must follow the course prescribed the liquida- 
tion statute proof claims. Cosmopolitan Trust Co. Suffolk 
Knitting Mills, 247 Mass. 530, 535, 536, 138; Steele Com- 
1203. 

The averments the bill not far enough show that the 
officers the trust company knew the insolvency the bank 
create any trust respecting the draft. Commissioner Banks 
276 Mass. 201, 205, 206, 176 774; Steele Commis- 
sioner Banks, 240 Mass. 394, 398, 134 401, 1203. 
The case bar distinguishable from cases like Wasserman Cos- 
mopolitan Trust Co., 252 Mass. 253, 147 742, and Cronan 
Commissioner Banks, 254 Mass. 444, 150 193, where fraud 
practiced depositor responsible officer bank was rec- 
tified suit equity. also plainly different from Lonergan 
Highland Trust Co., 287 Mass. 550, 192 34, where contract 
made the ordinary course banking was enforced after the trust 
company was liquidation. The case bar falls within the usual 
rule well recognized commercial transactions. Norling Bloom 
Co. Exchange Trust Co., 288 Mass. 444, 193 Lewis Com- 
missioner Banks, 286 Mass. 570, 190 790; Worcester Bank 
Trust Co. Nordblom, 285 Mass. 22, 188 492. 

The allegations the bill not establish contract the part 
the trust company outside the usual transaction the purchase 
foreign draft. Even assumed that the representations 
the officer the trust company went further than this and amounted 
some contract the value the draft beyond that imported 
its terms, there are allegations showing authority that officer 
bind the trust company such extraordinary contract. Newbury- 
port Institution for Savings Inhabitants Brookline, 220 Mass. 
300, 306, 107 White Beacon Trust Co., 277 Mass. 75, 
177 853. doubtful whether contract that nature would 
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within the corporate powers trust company. Dresser Trad- 
ers’ National Bank, 165 Mass. 120, 567; Nowell Equitable 
Trust Co., 249 Mass. 585, 599, 600, 144 749; National Shawmut 
Bank Citizens National Bank, 287 Mass. 329, 191 647. any 
event, the defendant possession the trust company for purposes 
liquidation not bound except the legal import the transaction 
the ordinary course banking. Tremont Trust Co. Baker, 243 
Mass. 530, 915. 

The interlocutory decree sustaining the demurrer affirmed. The 
final dismissing the bill the commissioner banks 
affirmed with costs. 

Ordered accordingly. 


DEPOSITOR CHECK PREFERRED 
CREDITOR 


Harr, Secretary ‘Banking, Supreme Court Pennsylvania, 179 
Atl. Rep. 723 


The plaintiff deposited trust company check payable 
his order and indorsed him blank. His passbook provided 
that the trust company received such checks ‘‘only for 
The check was sent forward and collected correspondent bank 
but the trust company failed before the proceeds the collection 
reached it. was held that, under the provision the passbook 
and the provisions the Bank Collection Code, the plaintiff was 
preferred creditor the amount the check. 


the matter Luther Harr, Secretary Banking, the pos- 
session the business and property the Franklin Trust Company 
Philadelphia. From final decree the Court Common Pleas 
allowing the claim Tuska preferred claim, the Secretary 
Banking, Howard Loux, and Mary Henderson appeal. 

Decree affirmed. 

See, also, 179 238; and 179 725. 

Bernard Kelley, Sp. Deputy Atty. Gen., Margiotti, Atty. 
Gen., and Gerald Flood, Philadelphia, for appellants. 

Ralph Evans, Philadelphia, for appellee. 


MAXEY, J.—On October 1931, m., the Secretary 
Banking Pennsylvania took possession the Franklin Trust Com- 
pany Philadelphia (hereinafter referred the trust company). 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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Tuska, the appellee (plaintiff) here, was depositor that com- 
branch banks the trust company check Parrish Co., private 
bankers having banking house New York City. The check was 
drawn the order the appellee for $8,626.15, and was indorsed 
him blank. The trust company, all times herein mentioned, main- 
tained deposit account with the Pennsylvania Company for Insur- 
ance Lives and Granting Annuities. the ordinary course 
business, items deposited the trust company for collection were 
deposited the deposit account with the Pennsylvania Company 
for credit the account the trust company. And the latter com- 
pany accepted, payment such items, credit for the amount thereof 
upon the books the Pennsylvania Company. October 1931, 
the trust company deposited its deposit account with the Pennsyl- 
vania Company the check, and the amount thereof was conditionally 
credited the trust company the books the Pennsylvania Com- 
pany subject receipt actual payment, and the same day the 
check was indorsed the Pennsylvania Company and forwarded 
the Chase National Bank New York City and the amount thereof 
was conditionally credited the Pennsylvania Company the books 
the Chase National Bank. the same date that gave such credit, 
wit, October 1931, the Chase National Bank indorsed the check 
and delivered the Federal Reserve Bank New York. The Fed- 
eral Reserve Bank New York immediately presented the check for 
payment the same day and received from Parrish Co. draft 
which cleared through the New York Clearing House and was paid 
Monday, October 1931, m., and the check which the appellee 
deposited was stamped ‘‘paid’’ the Federal Reserve Bank New 
York ‘‘and the amount thereof thereupon became unconditional 
the Pennsylvania Company the books the Chase National 
Bank and accordance with the practice existing between said banks 
payment the Pennsylvania Company said 
These facts and other facts hereinafter mentioned were all agreed 
the respective parties and were submitted the court the 
appellee’s exception the Secretary Banking’s account, receiver 
the Franklin Trust Company. After all claims the Pennsylvania 
Company against the trust company had been paid the Secretary 
Banking charge the trust company, the proceeds the check 
$8,626.15 were turned over cash the Pennsylvania Company 
the Secretary Banking, receiver the trust company. This 
official his account denied preference the claimant the amount 
the check. Appellee excepted the account and the court below 
sustained him and allowed his claim. appeal the Secretary 
Banking, receiver the Franklin Trust Company, and the appeals 
Howard Loux and Mary Henderson, depositors the trust 
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company, the final decree exceptions Tuska the ac- 
count the Secretary Banking, were taken this court and they 
are now before us. 

the agreement between the respective parties was also set forth 
that ‘‘It the custom among banks, the collection such items, 
estimate the time required for collection and credit the amount 
thereof the forwarding bank subject payment. not the 
tom for collecting bank, unless especially requested, notify the 
forwarding bank when the item paid, payment being presumed un- 
less notice non-payment received the forwarding bank prior 
the expiration the estimated time for collection. The estimated 
time for collection the item $8,626.15 was October 1931, and 
the ordinary course the credit given the Pennsylvania Company 
the Franklin Trust Company, account such item would have 
become unconditional that date. Although was neither re- 
quired nor customary practice, the Franklin Trust Company could 
have requested verification payment such item and such ease, 
the item having been actually paid October the credit the books 
the Pennsylvania Company would have become unconditional prior 
the close business that date.’’ 

The parties further agreed follows: ‘‘Said item $8,626.15 was 
neither paid nor remitted the claimant cash unconditional 
credit, given the books the Franklin Trust Company the 
books any other bank, prior the closing the bank and has 
not since been paid the claimant.’’ 


One other material fact was agreed upon, namely, that October 
check drawn the appellee the order Ida Tuska, the 
amount $8,700, was presented for payment the payee the trust 
company. Payment was refused with the teller’s notation ‘‘un- 
collected the same time, the trust company advised the 
payee that the collection the appellee’s item would not completed 
until after October and that the trust company must refuse 
pay the check until after the collection had been completed. 
the same day the claimant himself went the main office the trust 
company and upon inquiry the bookkeeping department was in- 
formed that the proceeds the deposited check would not avail- 
claimant again inquired the person charge the branch office 
the trust company when the proceeds the check would avail- 
able, and was advised: ‘‘Not until after m., Tuesday, October 

The court below decreed that the appellee had preferred claim 
against the assets the Franklin Trust Company for the amount 
the check. This decree supported the law and the facts. 


THE BANKING LAW JOURNAL 967 


The legal question controlled the Bank Collection Act 1931, 
568 212 seq.). The applicable sections this act are 


follows: 
Section 213). ‘‘Bank Agent for Collection. 


otherwise provided agreement and except sub- 
sequent holders negotiable instrument payable bearer in- 
dorsed specially blank, where item deposited received for 
collection, the bank deposit shall agent the depositor for its collec- 
tion and each subsequent collecting bank shall subagent the de- 
positor but shall authorized follow the instructions its imme- 
diate forwarding bank, and any credit given any such agent sub- 
agent bank therefor shall revocable until such time the proceeds 
are received actual money unconditional credit given the 
books another bank, which such agent has requested accepted. 
Where any such bank allows any revocable credit for item 
withdrawn, such agency relation shall, nevertheless, continue, except 
the bank shall have all the rights owner thereof against prior and 
subsequent parties the extent the amount 


indorsement item the payee other depositor ‘for 
deposit’ shall deemed restrictive indorsement and indicate that 
the indorsee bank agent for collection and not owner the item. 
Where deposited item payable bearer indorsed the de- 
positor blank special indorsement, the fact that such item 
payable indorsed shall not change the relation agent the bank 
deposit the depositor, but subsequent holders shall have the right 
rely the presumption that the bank deposit the owner the 

? 


item. oe Fi ? 


Section the act, 224 (c). ‘‘Insolvency and Prefer- 
ences. 


Where agent collecting bank, other than the drawee 
payor, shall fail closed for business above, after having re- 
ceived any form the proceeds item items entrusted for 
collection, but without such item items having been paid remitted 
for either money unconditional credit given its books 
the books any other bank, which has been requested accepted 
constitute such failed collecting other bank debtor therefor, 
the assets such agent collecting bank which has failed been closed 
for business above shall impressed with trust favor the owner 
owners such item items for the amount such proceeds, and such 
owner owners shall entitled preferred claim upon such assets, 
irrespective whether the fund representing such item items can 
traced and identified part such assets has been intermingled 
converted other assets such failed bank.’’ (Italics sup- 
plied.) 

‘Under sections and that act 215), the trust 
company was clearly the agent the depositor for its collection, and 
this agency was further emphasized the contract between the ap- 
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pellee and the trust company evidenced the provision the pass- 
book which provided that the depositor ‘‘held responsible in- 
dorser for the non-payment all checks, etc., deposited him (you) 
cash this bank, until have received final actual payment; this bank 
receiving such checks only for collection his (your) account and 
his (your) risk.’’ 

matter what the law this commonwealth was prior the Bank 
Collection Act 1931 what the law may other jurisdictions, 
this act conclusive this controversy. The trust company was ‘‘an 
agent collecting bank’’ within the meaning section (c) that 
act 224 (c). The stipulation the parties is, the very words 
this act, that the item ‘‘was neither paid nor remitted claimant 
cash unconditional credit given the books the Franklin 
Trust Company the books any other bank prior the closing 
the bank.’’ follows that the assets the collecting agent bank 
were impressed with trust favor the appellee for the amount 
the proceeds and that therefore the appellee entitled prior claim 
upon such assets. 

The other admitted facts, such the form the indorsement 
the check, ‘‘Pay the order any bank Franklin 
Trust Company and the other subsequent banks, only reveal the re- 
strictive nature the indorsement provided section the Bank 
Collection Act 215). agree with the learned court below 
that the other ‘‘numerous facts regard the mutual debits, credits 
and banking relations existing between the Franklin Trust Company 
and Pennsylvania Company are entirely immaterial far 
the present question concerned.’’ 

The decree affirmed, and the costs are paid out the funds 
the hands the receiver. 


APPLICATION COLLATERAL 


Powell McDonald, Supreme Court North Carolina, 181 
Rep. 277 


note signed husband and wife provided that 
the funds derived from the sale the collateral, after being applied 
the payment the note, might applied ‘‘to any other note, 
obligation, bill, overdraft open account under which the under- 
signed shall any way bound.’’ was held that such surplus 
could applied only the satisfaction any joint obligations 
the husband and wife and could not used for the payment the 
individual obligation the husband indorser another note. 


decisions see Banking Law Journal Digest (Fourth 


Edition §1189. 
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Action Robert Powell, receiver the Cumberland National 
Bank Fayetteville, against and others. From 
judgment for the plaintiff, defendants Bynum and wife appeal. 

Judgment reversed. 

The undisputed facts presented the present appeal are that 
October 17, 1931, executed the Cumberland National 
Bank Fayetteville his promissory note for $275, upon which bal- 
ance $208.80 was due the time the institution this action, 
which note, the time its delivery and negotiation, was indorsed 
December 1931, signed and delivered the Cumberland National 
Bank Fayetteville their collateral note for $800, reading part 
follows: ‘‘60 days after date promise pay the order the 
Cumberland National Bank Fayetteville, Hundred 
Dollars, Value received and secure the payment 
this, any other obligation said bank, due become due 
hereby pledge the said Bank, its assigns, holders the same, 
the collaterals described back, herein enclosed, and hereby 
agreed that upon the non-payment this obligation said Bank the 
holder thereof, may sell the same and after deducting all 
costs sale the balance the proceeds shall applied this obliga- 
tion and any surplus any other note, obligation, bill, overdraft 
open account under which the undersigned shall any way bound, 
primarily secondarily, absolutely and contingently, due become 
due. Such application made the manner and proportions 
said Bank holder may see fit. Upon the discharge this obligation 
said Bank holder may deliver the same the undersigned, order, 
but shall have the right retain the same secure any other obliga- 
tion, note, above described, just pledged under 
agreement the exact terms this. 

security for said collateral note said wife transferred, 
assigned, and delivered said bank three life insurance policies 
which they were the insured and beneficiary, respectively, with the 
right reserved the insured change the beneficiary therein. Said 
note was subsequently paid full March 12, 
without the beneficiary the life insurance policies ever having been 
changed, and upon such payment Bynum and wife, Gertrude 
Bynum, demanded the surrender them said life insurance policies, 
which demand was refused the plaintiff receiver—he contending 
that security for collateral note containing the above-quoted clause 
the cash surrender value said policies should allied the payment 
the obligation the defendant Bynum virtue his in- 
dorsement the note McDonald. 

The plaintiff, receiver the Cumberland National Bank 
Fayetteville, instituted this action January 11, 1935, and, the 
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March term, 1935, Cumberland County superior court, Grady, 
adjudged, the pleadings, that the plaintiff have and recover 
MeDonald and Bynum the sum $208.80, with interest, 
and declared the judgment specific lien upon the life insurance 
policies pledged security for the collateral note and empowered the 
receiver subject them the satisfaction thereof; and from this judg- 
ment the defendants Bynum and wife, Gertrude Bynum, ap- 
pealed the Supreme Court, assigning error. 

and Dye Clark, all Fayetteville, ,for ap- 
pellants. 
Rose Lyon, Fayetteville, for appellee. 


SCHENCK, J.—The single question presented the proper 
interpretation the collateral pledge the life insurance policies 
security for the joint note the insured and beneficiary therein, 
Bynum and wife, Gertrude respectively. 

are the opinion that the liability created the collateral note 
joint liability the makers thereof. think the words the 
pledge, following the provision for the application the funds de- 
rived from the sale the securities, ‘‘shall applied this obliga- 
tion, and any surplus any other note, obligation, bill, overdraft 
open account under which the undersigned shall bound,’’ clearly 
indicate that the intention the parties the contract note was 
pledge the securities the payment only such other notes and 
obligations were the same character the joint liability under 
the collateral note. construing collateral pledge somewhat similar 
the one this case, this court said: ‘‘It well recognized that the 
object all rules interpretation arrive the intention the 
parties, expressed the contract, and written contracts 
which permit construction, this intent gathered from 
‘the entire And ‘To ascertain the intention, re- 
gard must had the nature the instrument itself, the condition 
the parties executing it, and the objects they had view. The 
words employed, capable more than one meaning, are given 
that meaning which apparent the parties intended them have.’ 
Bank Murphy Furniture Co., 169 180, 381, 382. The 
natural inference drawn from the words ‘‘under which the under- 
signed shall any way when interpreted the light 
the nature the instrument, the relationship the makers and the 
collateral, that the securities were pledged only for the joint 
liabilities the makers. The bank, the payee, framed this pledge, and 
desired have the pledge extend the individual and several 
obligations the makers the collateral note, should have inserted 
the words ‘‘or either words similar import. 
Entertaining, do, the opinion that the pledge contained the 
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collateral note extends only the joint liabilities the makers the 
payee thereof, hold that the judgment the superior court which 
extended the pledge the individual and several obligations 
Bynum was erroneous. 

While the facts are not altogether analogous, the reasoning Bank 
Murphy Furniture Co., supra, and Newsome Bank, 169 
534, 499, apposite this case. the same effect the 
thority for holding that the words ‘‘we’’ and ‘‘our’’ used col- 
lateral note, this case, import joint obligations. See, also, Heffner 
First Nat. Bank, 311 Pa. 29, 166 370, 610, and 
Torrance Third Nat. Bank (C. Cir.) 210 806. 

The judgment below reversed. 

Under the stipulation contained the record, fhe cases wherein 
Barbour and Jackson, respectively, are codefendants with 
Bynum and wife, Gertrude Bynum, will governed this 
opinion, and judgments therein will entered accordingly. 

Reversed. 


ANNUITY CONTRACTS HELD VALID 


Rishel Pacific Mutual Life Insurance Co. California, Circuit 
Court Appeals (Tenth Circuit), Fed. Rep. (2d) 881 


annuity contract will not set aside the courts for the 
reason that the annuitant died before attaining his average expect- 
life, because appears that his health was impaired 
the time making the contract that his expectancy was less 
than the average. 

this appeared that Mrs. Elfie Tew 1928, 
the age sixty years, paid one the defendant insurance com- 
panies $28,321.20 for annuity contract under which she would 
receive income $200 month for life. the time she was 
suffering from ailments not uncommon among elderly persons. 
1930 and 1931 she invested the further sum $65,000 similar 
contracts with four different insurance company defendants. Her 
death occurred 1931, apparently short time after entering into 
the three contracts last mentioned. This action was brought the 
representative her estate for the purpose recovering the amount 
paid the insurance companies Mrs. Tew the theory that the 

companies, before writing the annuity contracts, should 
have inquired, medical examination otherwise, into Mrs. Tew’s 
health and that they did not perform this preliminary duty. 

The court pointed out that person who applies for annuity 
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the one who interested knowing the state his health before 
entering into the contract. knows, can easily ascertain, the 
general condition his health. There is, therefore, reason why 
insurance company should require the applicant ascertain the 
condition his health before entering into contract. this re- 
spect, annuities are the reverse insurance. Where life in- 
sured, the insurance company should know the state the appli- 
health, for, the sick are insured along with the well, the 
cost insurance would prohibitive. 


Opinion the Court Part 


McDERMOTT, J.—These are actions law recover the sums 

paid way single premiums for six annuity contracts. Plaintiff 
declares generally upon the common counts moneys had and re- 
ceived for the use and benefit his testate, but does not stop there. 
Instead, plaintiff sets out the annuity contracts granted for the sums 
paid, with other facts thought justify rescission the contracts and 
the recoveries prayed for notwithstanding, thereby anticipating the 
defense and alleging facts avoidance 

The Colorado statute expressly authorizes insurance companies 
grant annuities. Colo. 1921, 2500. 

They are not wagering contracts except the rough sense that in- 
surance wager. house burns down the day after fire policy 
issued thereon, the insured receives more than has paid; yet 
has not wagered; has simply shared his risk with others. an- 
nuitant, for sum certain, shares the risk outliving his expectancy 
with others, well distributing the risk losing his capital 
diversification investment made possible pooling his capital with 
others. sense, lives longer than the average his age, 
wins; not long, loses; but the broader and truer sense, has 
substituted certainty for uncertainty, which the function in- 
surance. any event, courts may not declare illegal contract spe- 
cifically authorized the legislature Colorado. 

Nor were the contracts impossible performance when made. 
annuity contract not rendered impossible performance because the 
annuitant, alive when the contract was made, killed dies before 
payments are due thereon. Three the contracts expressly contem- 
plate such contingency providing for the first payment only the 
annuitant ‘‘be then living’’; implied all the agreement 
pay ‘‘during the lifetime the Aside from these provi- 
sions, the contracts must read the light the knowledge all 
mankind, that death may come tomorrow. One who positively agrees 
perform lawful act not absolved from liability because 
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Annuity contracts, like other contracts, may avoided the an- 
nuitant unsound mind, they are procured duress 
through fraud misrepresentation material facts. there 
fiduciary relationship between the contracting parties, strong and 
affirmative burden rests upon the fiduciary show beyond reason- 
able doubt that the contract made was favorable his cestui 
have been made. Inadequacy consideration evidence 
mental incapacity, duress, fraud; the consideration grossly 
inadequate repel the conscience the Chancellor, equity may re- 
fuse its aid enforcement. Restatement, Contracts 367. 

Although the proof may insufficient support any specific 
ground attack, stood alone, equity may decline enforce con- 
tract all the evidence leads the conclusion that there was 
imposition overreaching its procurement. Allore Jewell, 
506, 510, Ed. 260, aged and bedfast woman, feeble 
intellect, living degradation, conveyed her property business 
man who knew her condition for pitifully inadequate annuity. The 
transfer was set aside, the court saying: 

not necessary, order secure the aid equity, prove 
that the deceased was the time insane, such state mental 
imbecility render her entirely incapable executing valid deed. 
sufficient show that, from her sickness and infirmities, she was 
the time condition great mental weakness, and that there was 
gross inadequacy consideration for the conveyance. From these 
imposition undue influence will 


The diligence counsel has brought our attention numerous 
dealing with annuity contracts. Holman Loynes, 
page 270, attorney granted annuity his client, com- 
puted good life; his client was rapidly failing health, the 
attorney well knew. The contract was set aside, the attorney failing 
affirmatively show that industry his part could have secured 
better bargain for his client. The same conclusion was reached 
Davies Cooper, Eng. Rep. 373, where the defendant granted 
annuity his brother-in-law whom knew dying dipsomaniac 
the last stages debility and disease, with chance recovery 
living many Gibson Jeyes (1801) Ves. Ch. 
page 266, attorney granted annuity pounds year his 
client, aged woman the border line imbecility; could have 
procured for her annuity pounds for the same consideration. 
Green Roworth, 113 462, 165, two sons procured 
from their father, feeble mind, conveyance his property 
for totally inadequate consideration. Barnes Waterman, 
Mise. 392, 104 685, annuity granted confidential ad- 
viser was procured undue influence with fraudulent intent. These 
contracts likewise were avoided. each these cases, fiduciary 
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relationship existed. Clarkson Hanway, Eng. Rep. 700, 
aged man, easily imposed upon, conveyed inheritance pounds 
per annum for unsecured annuity pounds per annum; 
Gwynne Heaton, Eng. Rep. 949, man years age purchased 
Paignon (1787) Eng. Rep. 96, annuity which should have cost 
least 500 pounds was purchased for 200 pounds. All these were 
set aside, the compelling reason each case being the grossly inadequate 
consideration, determined reference standard mortality tables. 

Annuity contracts issued for consideration computed the ex- 
the annuitant disclosed standard mortality tables 
have been sustained the following cases: Delmonico Prudential 
age, with many delusions and inmate numerous sani- 
Richardson Travelers’ Insurance Co., 109 Me. 117, 
1005 man years old, afflicted with senile dementia, who died 
before the first payment was made; the court found had sufficient 
mental power comprehend simple transaction annuity con- 
tract, and that was written the same terms offered others his 
age); Hult Home Life Insurance Co., 213 Iowa, 890, 240 
218 woman years old, queer many ways, bought seven con- 
tracts over period three years, and died before any payments 
were made two them; the court found fiduciary relationship 
between her and the insurance Coyne Pacific Mutual Life 
Insurance Co. App.) P.(2d) 1079 man years old, who 
died before the first payment was made, and whose mental capacity 
was challenged). 

Although not itself determinative, worthy note that 
each the American cases the contract was based published tables 
average lives, while that was not the English cases cited. The 
consideration annuity contracts written standard mortality tables 
prima facie adequate and fair. 

have examined these cases and others order determine, 
possible, whether there conflict the authorities, and more par- 
ticularly between the English and American courts. conclude 
there such conflict; excerpts from the various opinions, even with- 
out elisions, may culled out which apparently clash, but consider- 
ing the informality the English opinions and reading them and 
those from our courts against the background the facts, see noth- 
ing suggest departure from the ordinary rules followed our 
courts equity when requested avoid contract, and stated 
the beginning this numbered paragraph. 

There remains the task ascertaining whether facts are pleaded 
which justify avoidance the contracts under these applicable 
equitable considerations. 
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Fiduciary Relationship. facts giving rise fiduciary relation- 
ship between the parties are alleged, then affirmative burden 
upon the defendants prove that the contracts were fairly made and 
favorable Mrs. Tew the fiduciaries could have procured for her 
the market place. 

The facts alleged are that defendants bore confidential and ad- 
visory relationship Mrs. Tew, and that defendants were quasi- 
trustees, because they were insurance companies admitted busi- 
ness Colorado. While insurance contracts are uberrimae fidei (re- 
quiring utmost good faith), Stipcich Metropolitan Insurance Co., 
277 311, Ct. 512, Ed. 895, insurance agent does not 
stand the relationship his customer that lawyer does his 
client father his son. Misrepresentations concealments are 
not tolerated, but none such even inferentially alleged. The law does 
not cast upon insurance companies the affirmative burden cast upon 
trustees who deal with the property their cestuis. 


alleged that defendants had wide experience with annuity 


contracts and Mrs. Tew was inexperienced therewith. Mrs. Tew had 
carried one annuity for more than two years when the last five con- 
tracts were made, and unless she was totally devoid mentality—not 
alleged and disclaimed the briefs—she must have understood the 
very simple fact that for given sum she was receive another sum 
stated periods during her life. But even so, the fact that seller 
horses automobiles knows more about them than the buyer, does 
not make the seller quasi-trustee for the buyer. that were the 
law, there could arm’s length bargaining except between those 
identically the same knowledge and experience. 

generally alleged that the defendants persuaded and procured 
Mrs. Tew purchase the contracts. But how? persuasion and 
procurement may have been telling her the whole and exact truth 
about the contracts; there allegation any misstatement, and 
fraud and misrepresentation are never presumed. 


Mental Capacity and Duress. alleged that Mrs. Tew was 
years age when five the contracts were made, and years 
age when the first one was that her mental faculties were greatly 
weakened, and that she was weak and impaired mind. Neither 
the briefs nor oral argument contended that this allegation, stand- 
ing alone, sufficient support finding that Mrs. Tew lacked the 
mental capacity enter into simple annuity contract. the 
trary, assumed that insanity was not pleaded independent 
ground relief, but that her impaired mentality was circumstance 
considered determining whether, taking view the entire 
case was done Allore Jewell, 506, Ed. 260, such 
overreaching has been alleged will avoid the contracts. There 
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allegation duress except such general terms 
and ‘‘procured’’ heretofore discussed. 

Adequacy Consideration. The contracts were written stand- 
ard mortality tables. Standard annuity contracts are written the 
theory that while the span life individual unknown, the aver- 
age expectancy large group known; the consideration there- 
fore based the average life, and that sum which, plus conservative 
compound interest (generally 4%) and less expenses, will 
equal the payments made during the expectancy the annuitant. 
the annuitant lives longer than that, receives more than paid 
in; less, receives less. The consideration here that used 
the English courts, many the cases above cited, standard 
adequacy. The tables are doubtless built upon study ‘‘good’’ 
lives—those normal health—for the companies must expect that one 
with enough mentality contract would not purchase annuity 
knew his tenure life was short, and that the average person would 
consult his own physician before entering into such contract. There 
cause Mrs. Tew’s health was poor when she purchased the annuities. 

The Health the Annuitant. alleged that Mrs. Tew was 
sixty years old past July, 1928, when she applied for the first an- 
that she was weak and impaired mind, inexperienced busi- 
ness, feeble health, suffering from drospy, weak heart, diseased 
stomach and abdomen; that her illness was permanent and she had 
reasonable chance recover; that her expectancy was less than seven 
years, instead fourteen years, the average expectancy the attained 
age. 

Two and half years later she was still weak and impaired mind, 
suffering from the same diseases and anal ulcer, and expecting 
undergo major operation; her was less than six years 
instead the average.of twelve. 

Whether she underwent that operation, whether her death 
1931 was occasioned any such diseases was the result 
accident, the complaints not state. Nor alleged that the pres- 
ence such diseases could detected the unskilled casual ob- 
servation. Certainly her diseases were not imminently dangerous, for 
she lived three years while suffering from them, and alleged that 
even 1931 she was expected live many more years. 

annuity contract cannot avoided because the annuitant dies 
before attaining his average expectancy, because develops that his 
health was impaired when the contract was written that his ex- 
was less than the average. Annuity contracts could not 
written financially responsible companies recovery the pre- 
mium pro tanto could had upon proof after death some impair- 
ment the organs when the contracts were written. 
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Apparently agreeing, argued that defendants (insurance com- 
panies) knew her diseased condition. admit, least arguendo, 
that insurance company grants annuity standard rates 
one knows seriously impaired health, the contract ought not 
stand. But the complaints not bear out the 

Plaintiff’s contention comes this, that insurance company 
bound inquire, medical examination otherwise, into the health 
applicant for annuity. Except where fiduciary relationship 
exists, statute case has been cited holding. The argument 
that since companies require medical examination most life 
insurance policies, they must require them annuity contracts. But, 
counsel say elsewhere the brief, ‘‘annuities are the reverse in- 
Where life insured, the company should know the state 
the applicant’s health, for the sick are insured along with the 
well, the cost insurance would prohibitive; ascertain that fact, 
recourse generally had medical examinations. But annuities, 
the annuitant the one who interested knowing that his health 
normal before entering into the contract; knows can ascertain 
the state his own health, and there reason why insurance 
company should require him ascertain the condition his own 
health before contracting with him. the annuitant, for his own pro- 
tection, wants medical examination before contracting, nothing pre- 
vents him having one. These contracts cannot stricken down because 
defendants did not require Mrs. Tew take examinations for her own 
protection. The argument unsound, and the analogy breaks down, 
for another reason: life insurance policy valid even written 
without medical examination, many them are. contract can- 
not avoided because one the other the parties might have been 
better advised before signing. 

the Whole Case. Considered ensemble instead separately, 
was done Allore Jewell, supra, the complaints state case 
justifying the interposition equity? 1928 Mrs. Tew, widow 
suffering from ailments not uncommon among the elderly, paid $28,- 
321.20 for annuity contract, from which she received regular in- 
come $200 month. Apparently she thought well the idea, and 
1930 and 1931, she invested $65,000 more similar contracts with 
the same and three other companies. Her reasons, not know. 
Perhaps she wanted larger income than the returns available from 
safe investments; perhaps she wanted escape the responsibility 
investment. any event, she entered into the contracts with nation- 
ally known companies their regular rates. Whether she took the 
precaution physically examined, whether she took independent 
advice, not know. She died shortly thereafter, but the cause 
her death not related. fraud, misrepresentation, duress, 
charged. Plaintiff’s case comes down the points that insurance 
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company bears fiduciary relationship applicants for contracts, and 
that company must inquire, its peril, into the health ap- 


plicant for annuity. are not accord with that view the 


law and are cited authority holding. the whole case, there- 
fore, see reason for overturning these contracts, fairly made, 
because Mrs. Tew unfortunately died before she expected. 


BANK COLLECTION CODE HELD CONSTITU- 
TIONAL 


Riverton State Bank; Madden Wilde, State Examiner, Supreme 
Court Wyoming, Pac. Rep. (2d) 637 


Section 13, subd. the Bank Collection Code (Section 10-713, 
Wyo. Rev. St. 1931) gives preference the owners items de- 
posited bank for collection where the bank fails without re- 
mitting for such items either money the giving un- 
conditional held that this statute constitutional 
against the contention that authorizes the taking property 
other depositors the bank without due process law contrary 
the Fifth and Fourteenth Amendments the Federal Constitution. 

this case Madden deposited the Riverton State Bank 
check for collection, $8,000 the proceeds sent Wisconsin. 
The Riverton bank collected the check and forwarded its cashier’s 
check Wisconsin instructed. Before the cashier’s check could 
collected, the Riverton bank failed. was held that, within the 
meaning the statute referred to, there had been giving un- 
credit Madden and that was entitled prefer- 
ence over other depositors and creditors. 

The portion the opinion below which has been deleted holds that 
the statute question not unconstitutional because fails in- 
dicate the title that contains provision for the giving 
preference any class depositors. The title the Act reads 
follows: ‘‘An Act Expedite and Simplify the Collections and 


Payment Banks Checks and Other Instruments for the Pay- 
ment 


rehearing. 
Judgment trial court affirmed modified. 

For former opinion, see Wyo. 469, P.(2d) 603. 

Lee, Atty. Gen., Thomas Shea, Deputy Atty. Gen., and 


Wm. Snow, Asst. Atty. Gen., for appellant. 


Sheldon, Jr., Riverton, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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BLUME, the case Madden, the evidence shows, deposited 
the Riverton State Bank check for collection, $8,000 the pro- 
sent Wisconsin. The bank, after collection, and August 
1932, sent Wisconsin cashier’s check payment. Prompt at- 
tempt collect that check through the regular channels was made, but, 
before was paid, the Riverton bank became insolvent, and the appel- 
lant herein, the state examiner, has now charge the bank. Madden 
claimed that should have preferred claim the assets the bank, 
and brought suit herein have that established. The trial court held 
with him, though the money was not traced any the bank’s funds. 
The case was appealed, and affirmed the judgment. Wyo. 469, 
P.(2d) 603. Our holding was based mainly the provisions 
the Bankers’ Collection Code (Rev. St. 1931, 10-701 10-714), 
enacted into law this state, which gives claimants such Madden 
preferred claim against the assets the bank and dispenses with the 
rule tracing the money. Subdivision section the Code 
10-713, subd. Rev. St. which gives such preference 
reads follows: ‘‘Where agent collecting bank other than the 
drawee payor shall fail closed for business above, after 
having received any form the proceeds item items entrusted 
for collection, but without such item items having been paid 
given its books the books any other bank which has been 
requested accepted constitute such failed collecting other 
bank debtor therefor, the assets such agent collecting bank which 
has failed been closed for business above shall impressed with 
trust favor the owner owners such item items for the 
amount such proceeds and such owner owners shall entitled 
preferred claim upon such assets, irrespective whether the fund 
representing such item items can traced and identified part 
such assets has been intermingled with converted into other assets 
such failed bank.’’ 

Appellant (state examiner) filed petition for rehearing, based 
principally the ground that the law just mentioned unconstitu- 

create the preference given the law question; that authorizes 
the taking the property the general creditors the bank with- 
out due process law. Counsel argue that, constitute trust, there 
must something upon which can operate; that this case the 
collection made the bank was dissipated, and hence there nothing 
existence inthe nature trust. That argument would, course, 
have force were dealing with equitable trust. But are 
not dealing with that; have here trust created statute, and 
great number liens and preferences have various times been 
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granted Legislatures the detriment general creditors, and 
they have generally been upheld. 1113, 1125, 1171, 
So, too, statuory preferences given some creditors banks over 
others have been sustained number cases. Witt People’s 
State Bank, 166 State rel. First State Bank, 122 Neb. 
109, 239 646; State rel. First State Bank, 122 Neb. 502, 
582. the case Cameron’s Account, 287 Pa. 560, 295, 
296, 554, was said that law giving depositors in- 
solvent bank preference right over creditors not ‘‘constitutionally 
Oregon the Legislature passed law that savings de- 
positors should preferred creditors the distribution the savings 
assets insolvent state bank. Upham Bramwell, 105 Ore. 
597, was contended that the statute authorized the taking property 
commercial depositors without due process, violation the Fifth 
and Fourteenth Amendments the Constitution the United States. 
The court, brushing the argument aside, said that ‘‘a legislative enact- 
ment having substantial basis for the classification made therein, 
which gives preference one class over another the 
distribution the assets insolvent debtor, not opposed any 
provision the federal Constitution.’’ the case Witt People’s 
State Bank, supra, the court, holding that the Legislature had the 
right create the preference given the Bankers’ Collection Code, 
stated among other things the following: ‘‘It would seem clear that 
the Legislature has the right provide the order and priority 
claims against insolvent bank based upon reasonable classification. 
But, already shown, think there classification here, because 
the owners items, without discrimination classification such 
owners, are given the same right priority upon insolvency the 
bank. there classification, between the owners items 
distinguished from other creditors. But clearly there are ample 
grounds for reasonable distinction between the owners such items 
and general creditors. The holders such items passing through 
bank the eve insolvency are subject peculiar risk and hazard 
arising from the nature banking institutions and the necessary com- 
mercial practice handling checks and treating the items equivalent 
trust and confidence the payor bank. would defeat the banking 
system require payment currency every item. Such real dif- 
ference the situation justified the Legislature making such provi- 
sions. They are not based any classification difference the 
owners items, but apply all creditors who come within the facts 
and conditions defined; namely, present items for payment when the 
bank becomes insolvent before the items are actually paid cash 
solvent 
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And further the court, discussing the question whether the 
right depositors violated, stated follows: ‘‘If [the 
depositor] leaves [his money] deposit the act passed, 
the act becomes part the law and contract governing his deposit 
which has necessarily assented leaving his money deposit. 
One who has simple remedy his own hands withdrawing his 
deposit cannot claim that any contractual vested right has been 
violated such statute when for long period time left his 
money deposit subject the terms the statute. leaves his 
money deposit, necessarily runs the risk the bank becoming 
insolvent and all the incidents attached law such 

think that the reasoning the foregoing case sound, and 
perceive why should not follow it. 

The Supreme Court the United States has recently held that the 
Banking Collection Code not applicable national banks. Old 
Company’s Lehigh, Meeker, 294 227, Ct. 392,* 
Jennings, Receiver, United States Fid. Guaranty Co., 294 
216, Ct. 394, 398, Ed. 869. See, also, Spradlin Royal 
Manufacturing Co. (C. A.) F.(2d) 776. The cases but followed 
others, involving like principle, and decided number years ago. 
The decisions are binding upon us, and accordingly find that the 
act here question cannot applied national banks this state. 
The bank involved the case bar, however, state bank, and 
these decisions, accordingly, have bearing herein, unless in- 
directly. National banks represent, probably, the largest proportion 
deposits this state. interesting question, therefore, 
whether not the rule recently mentioned the case McFarland 
Cheyenne (Wyo.) P.(2d) 413, one analogous thereto, should 
applied; namely, that, where law invalid important 
part, should held invalid whole. That point, however, 
has not been suggested counsel, and accordingly express 
opinion thereon. might, however, say that connection that the 
Bankers’ Collection Code was apparently passed notwithstanding pre- 
vious decisions the United States Supreme Court holding above 
stated, and that fact should borne mind determining the in- 
tention the Legislature. may that there are other points bear- 
ing upon the constitutionality the law question, which have not 
been presented, and which, course, are not foreclosed this opinion. 

great portion the brief counsel for appellant (state ex- 
aminer) devoted discussion the rules which apply should 
apply the creation equitable trust preference right case 
insolvency bank. The Jennings Case, supra, upon which stress 
laid the brief, also largely devoted the same subject. And 


*This case the June Banking Law Journal, 442. 
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while we, too, the former opinion discussed these rules some ex- 
are dealing this case with trust which was created the 
Legislature. not, for instance, see why should inquire 
whether the fiduciary relation continued after the collection was made, 
was done Jennings United States Fidelity Guaranty Co., 
supra. That case holds, understand it, that, under principles 
equity, the fiduciary relation between bank and person for whom 
makes collection ceases when the collection made; that, even 
the Bankers’ Collection Code changes the rule, trust will held 
exist the subject thereof does not exist; that the provisions such 
contained section 10-713, supra, bring trust into existence for 
the first time when the bank becomes insolvent, and that such trust 
its subject matter with all the assets the bank,’’ but 
that these provisions cannot applied national banks because in- 
consistent with the acts Congress. Since the statute could not 
applied, was necessary, course, further and inquire whether 
trust existed notwithstanding that fact. But, already stated, 
obstacle the application the statute applies herein, and, for the 
purposes this case least, does not matter whether hold that 
contemplates the continuance trust relation from the time that 
collection intrusted bank until finally paid the cestui 
que trust, whether hold that the trust relation existing the 
time insolvency independent that existing previously. 
Subdivision section 10-713, above quoted, provides that, when 
bank has made collection, having received any form, and has 
not paid money, trust shall held exist unless uncondi- 
tional credit given the books the collecting bank the 
books any other bank, ‘‘which has been requested accepted 
constitute such failed collecting other bank debtor 
There can doubt that the Riverton bank received the proceeds 
Madden’s check some form. acknowledged that fact when 
sent its cashier’s check. claimed, however, that, when the cashier’s 
check was issued, unconditional credit was thereby given and ac- 
cepted the books the bank, within the meaning the statute, 
constitute the Riverton bank merely debtor. held otherwise 
the original opinion. The case parte Sanders, 168 323, 
167 154, was cited us. That case arose under the Bankers’ 
Collection Code. The claimant presented the Bamberg Banking 
Company check, and received and accepted payment cash $100, 
and draft drawn another bank for the balance, the Bamberg bank 
having sufficient money such other bank pay the draft for 
period days during which the draft was not presented for pay- 
ment. Fifteen days after the draft was issued, the Bamberg bank 
failed, and the bank against which the draft was issued then ceased 
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have enough money pay the draft. The case was decided di- 
vided court. The majority held that did not come within the pro- 
visions subdivision above mentioned, but within subdivision 
the same section and that the claimant received and accepted un- 
conditional the books the bank which the draft was 
drawn; that should have presented the draft for payment, and, 
that had been done proper time, would have been paid. 

The case cannot said controlling here; nor even point. 
the first place, the Riverton bank August 1932, when the 
check about $8,000 was issued, had hand its 
commercial account $3,015.68. had its savings account fur- 
ther sum $4,302.01 cash. Even the latter amount can con- 
sidered, which doubtful, the combined sums were not sufficient 
pay the check. The amount cash the bank continued diminish 
from that time on, and time thereafter did have hand 
sufficient sum pay the check. perpetrated fraud when is- 
sued the check, and hard for this court accept the contention 
that Madden should, under these circumstances, held have re- 
ceived and accepted unconditional the books the bank. 
Moreover, Madden wanted the money Wisconsin. That was true 
from the very beginning. That would seem utterly inconsistent 
with the fact that wanted the possessor unconditional 
eredit the books the Riverton bank. took the cashier’s check, 
true. But did not accept this evidence such uncondi- 
tional the contrary, sent immediately for collection, 
again negativing the acceptance such unconditional credit. Courts 
generally hold that, when cashier’s check purchased, the relation 
debtor and thereby created. And some courts hold that 
this true also when remittance such check expressly requested. 
Note 66. When, however, trust relation exists, and 
check accepted only means aid obtaining the 
money, then, according the holding most the courts, the bank 
does not cease trustee, and the acceptance such check for 
purposes collection only does not create the relation debtor and 
ereditor. Note, 71, IIIb; Jefferson Standard Life Ins. Co. 
Wisdom (C. A.) F.(2d) 565; the Matter the Interna- 
tional Milling Co. (In Broderick), 259 77, 181 54; 
Central Trust Co. Bank, 109 Va. 119, 153 145. Counsel 
for appellant not believe these authorities point. But, 
whatever differences they exhibit, they deal directly with the question 
whether not the acceptance cashier’s check changes the 
previous relation agency that debtor and creditor, the very 
question with which are dealing here. The federal case lucidly 
states [58 565, 566]: ‘‘In depositing [the cashier’s check] 
for collection, the insurance company merely treated means 
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getting payment, and not payment. When the check was dishonored, 
the rights the insurance company its option stood unaffected 
the check. check not payment until itself paid, unless specially 
accepted payment. bank holding funds collecting agent 
cannot make itself debtor and acquire title the funds 
izedly commingling them with its own and sending its principal bad 
check; nor this result produced through ratification waiver 
the principal’s fruitlessly presenting the check for payment directly 
through other banks. The check sent with implied representa- 
honor the arrangement proposed sending wholly fails the op- 
tion the holder.’’ 

may noted that the New York case was apparently con- 
tended that the holder the cashier’s check was not entitled any 
preference because had received unconditional credit the books 
the bank under the provisions law identical with subdivision 
10-713, supra, and, while the court some respects apparently did 
not attribute that provision the force which entitled (pos- 
sibly because was not necessary so), held that, ‘‘receiving 
and presenting the cashier’s check, petitioner did nothing more than 
operate with the bank the attempted delivery the proceeds the 

think, accordingly, that there nothing the record which can 
the books the Riverton bank, and cannot, therefore, see 
how can deny the preference granted the statute. 


RIGHTS PARTIES SAVINGS DEPOSIT 


Bowen’s Estate, New York Surrogate’s Court, 282 Supp. 
290 


married man opened savings account his name trust 
for wife Elizabeth, The wife died before the husband 
and, before her death, the passbook had been placed safe de- 
posit box standing her name. The husband held power 
attorney authorizing him have access the box. was held 
that these facts did not show the creation absolute trust 
favor the wife entitle her estate the fund against 
the surviving husband. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §431. 
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the wife had survived the husband, she would have been en- 
titled the fund. Under section 249 the New York Banking 
Law, the facts would have shown the creation tentative trust 
favor the wife which would have become absolute upon the 
death the husband without having revoked the trust. 


Proceeding representative the estate Elizabeth Bowen, 
deceased, recover from estate Patrick Bowen proceeds de- 
posit made Patrick Bowen his lifetime trust for his wife, 
Elizabeth Bowen. 

Proceeding dismissed. 

Robert Emmet Connolley, New York City, for administrator 


Elizabeth Bowen. 
Thomas Lynch, New York City, for administrator Patrick 


Bowen. 


DELEHANTY, representative the estate the deceased 
seeks this discovery proceeding recover from the estate Patrick 
Bowen the proceeds deposit made Patrick Bowen his 
lifetime ‘‘in trust for wife Elizabeth, Deceased, Patrick 
Bowen, was for thirty years member the fire department the 
city New York attaining the rank lieutenant therein. The bank 
account controversy had balance excess $5,000 when 
Elizabeth Bowen died. There was separate joint account, the owner- 
ship which not disputed. This was collected Patrick Bowen, 
was the fund the account now controversy. 

The testimony refers vaguely the possibility that Elizabeth Bowen 
may have accumulated some money her own out her activities 
prior her marriage with Patrick Bowen, but the whole record in- 
dicates that the funds were altogether those derived from the salary 
Patrick Bowen the fire department. The couple were childless, 
and there indicated the record normal family handling funds 
with the bank books kept the household and available 
both husband and wife. The difference label the accounts may 
well due the fact that the joint account had been opened 1914 
and 1928 when the so-called trust account was opened had reached 
point where new deposits could put it. The character the 
accounts permitted simple transfer the money the wife had 
she survived her husband. the event such survival, she would 
have been entitled the funds the joint account, and under the 
terms the Banking Law (section 249) the tentative trust for her 
would have become fixed the death her husband without revoca- 
tion it. Conversely, the form the accounts permitted deceased 
Patrick Bowen have complete control his money survived 
his wife. that case the joint account would pass him, and the 
trust would terminate because his wife predeceased him. 
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Elizabeth Bowen died March, 1934. She contemplated entering 
hospital for abdominal operation June, June 1933, 
safe deposit box was rented her name, and within few days 
thereafter she underwent the operation. June 26, 1933, she signed 
power attorney which gave full access the box the part 
her husband, Patrick Bowen. That state affairs was not altered 
until her death. About two months after her death, Patrick Bowen 
took over the box his own name. did not say the safe deposit 
officials that his wife was then dead. The power attorney given 
her him respect the box had course terminated with her 
death. There proof whatever what was the box any 
time, unless such proof found the testimony witness 
who married niece the deceased wife. This witness reports 
conversation with Patrick Bowen the night the day when 
Elizabeth Bowen was operated the hospital. The witness quotes 
Patrick Bowen saying that was very worried, that hospital 
bills had paid, that had access the bank books because 
shortly before going the hospital his wife had opened box her 
own name and put the bank books it. witness called ever saw the 
bank books the box ever saw Patrick Bowen take anything out 
the box. 

The whole case for the petitioning representative the wife’s es- 
tate rests upon the legal theory that the deposit the bank book 
labeled ‘‘in trust for wife Elizabeth, years’’ box which was 
the exclusive control the wife made absolute the trust theretofore 
tentatively created for his wife Patrick Bowen. The argument 
that the physical fact deposit the book the safe deposit box 
Elizabeth Bowen which Patrick Bowen originally had ac- 
cess carries with presumption that all things had happened had 
been done Patrick Bowen vest Elizabeth Bowen the exclu- 
sive right the possession that book. From this premise, ar- 
gued that the fund vested Elizabeth Bowen, and that from June 
1933, when the book was deposited her box, Patrick Bowen had 
title right therein. support this theory, there cited 
Davlin Title Guarantee Trust Co., 229 App. Div. 269, 241 
712, where sharply divided court tentative trust was held 
have vested the beneficiary. That case must limited its par- 
ticular facts, and the commentaries the prevailing opinion upon 
which petitioner relies must understood the light the special 
circumstances there outlined. Here the facts differ widely. 

All that offered the statement witness what asserted 
oral admission Patrick Bowen that the particular bank book 
evidencing the trust account was the safe deposit box. The tenor 
the admission quoted the equally consistent 
with the thought that Patrick Bowen was complaining that his wife 
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had taken his bank book rather than admitting that had given 
her. The record shows that every draft upon the account question 
was signed Patrick Bowen, and since the bank rules required 
presentation the bank book, there the record evidence that Pat- 
rick Bowen personally handled this book great number 
sions, not only the time the original operation his deceased 
wife June, 1933, but the time later operation February, 
1934, from the effects which Elizabeth Bowen died. The proof es- 
tablishes that the expenses her illness, including hospital bills and 
doctors’ bills, and eventually the expenses her funeral, were paid 
out this account. such circumstances the tenuous evidence 
alleged admission wholly fails establish basis for asserting ter- 
mination the trust delivery the trust res the beneficiary. 
this simple household childless couple who had lived together 
for years there was doubt little thought meum and tuum, and 
the fact (if fact) that with without her husband’s 
edge Elizabeth Bowen anticipation her operation put this bank 
book box her own name establishes delivery with intent 
terminate the trust. Matter Slobiansky’s Estate, 152 232, 

This result not altered the fact that after her death, and act- 
ing under power which had been vacated her death, Patrick 
Bowen may have removed this book from her box. There ample evi- 
dence that had removed least half dozen times before her 
death, and this alone would suffice negative any inference 
drawn from his alleged oral admission. Nothing turns upon the fact 
that signed the vouchers for withdrawal funds Patrick Bowen, 
That was formula which adopted long before his wife 
entered the hospital June, 1933. was formula which con- 
tinued thereafter. Its tenor means nothing, just his handling the 
box after her death means nothing respecting title the bank book. 

The court reserved decision the motion respondent dismiss 
this proceeding, and stated that opportunity would given re- 
spondent present counterproof the court were opinion that 
prima facie case had been made. For the reasons stated, the court 
holds that petitioner failed make prima facie case. Accordingly, 
the petition dismissed, far the bank book and its proceeds are 
concerned. There was some vague testimony respecting brooch. None 
was found the box when was inspected after the death Patrick 
Bowen. All that here offered again alleged oral statement 
Patrick diamond brooch existed and was the 
box. The proof insufficient warrant any finding favor peti- 
tioner this branch the inquiry. 

Accordingly, order may submitted, notice, dismissing the 
proceeding. 
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TIME PRESENTING CHECK 
Wilkins Gannon, Supreme Court Oklahoma, Pac. Rep. (2d) 


The drawer check delivered the payee Saturday 
the bank which the check was drawn. The payee deposited the 
check his own bank Saturday afternoon and the check would 
have been cleared and collected Monday morning except for the 
fact that the drawee bank failed the close Saturday’s busi- 
ness. was held that the check was presented proper time 
charge the drawer with liability. The payee was under obliga- 
tion attempt collect his check Saturday. was entitled 
deposit his own bank and have sent through for col- 
lection the usual course. 


Syllabus the Court 


Where the holder check the same place where the drawee 
bank located, not bound present the same for payment the 
earliest opportunity, but the presentment thereof for payment during 
banking hours the next business day after date issue constitutes 
presentment within reasonable time, provided section 11485, 
1931. 

receiver holds the property the receivership the same 
right and title the debtor for whose property receiver, and the 
act the receiver issuing check upon the receivership funds, 
compliance with the order court, the act such debtor, and does 
not constitute equitable assignment such funds the payee 
said check. 

Checks issued receiver under order court are subject 
the provisions section 11485, 1031, like manner, and the 
same effect, are checks individuals. 


Proceeding John Wilkins against Gannon and others. 
From adverse judgment, John Wilkins appeals. 

Affirmed. 

Wilson Wilson, Enid, for plaintiff error. 

Simons, McKnight, Simons, Mitchell McKnight, Enid, for de- 
fendants error. 


GIBSON, J.—For convenience, Gannon will referred herein 
plaintiff, and Wilkins defendant. 

The plaintiff recovered judgment against the defendant the dis- 
trict court Garfield county upon note and foreclosing mortgage 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1224. 
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certain real property. receiver had been appointed collect 
rents and profits arising from the mortgaged premises. The receiver 
was ordered apply surplus collections the indebtedness. 
July 25, 1931, the receiver, compliance with the order court, 
gave plaintiff check for $40 applied upon the indebtedness. 
The check was drawn the Garfield County Bank and was delivered 
the plaintiff the bank. July 25th was Saturday. The plain- 
tiff accepted the check, went his office across the and made 
entry the check his private records. July 2é, the 
afternoon, presented the check for deposit the. First 
Bank. would have been cleared the. Garticld Bank Mon- 
day, July 27th o’clock The Garfield County Bank 
its doors Saturday evening, July 25th, and did not cpen again. 

The defendant filed his motion the original action asking the 
court allow and order the judgment for the amount 
the check. From order overruling the motion, defendant has ap- 
pealed. 

Defendant contends that the plaintiff was negligent failing 
obtain the money the check from the Garfield County Bank the 
day which was issued and delivered him. 

Section 7856, 1921 (section 11485, 1931), provides 
follows: ‘‘A check must presented for payment within reasonable 
time after its issue the drawer will discharged from liability 
thereon the extent the loss caused the 

What constitutes reasonable time presenting check for pay- 
ment depends upon the each particular case. 
538. Ref. Co. Keith, Okl. 55, 221 And the 
holder thereof must use due diligence obtaining the money. 
506. 

Where the holder check the same place where the drawer 
bank located, the well-established rule governing reasonable time for 
presentment stated this court School District No. al. 
Eager, Okl. 235, 847, 848, follows: ‘‘By the weight au- 
thority, where the holder check the same place where the 
bank located, must presented before the close the banking 
hours the bank the day following the day its 

also held that case that check must presented without 
that the holder delays beyond reasonable time for present- 
ment the drawer exonerated the extent the injury caused 
such delay. And that decision, wherein the following business day 
after receipt the check held within the limits reason- 
able time for presentment, supported the rule stated L., 
509, follows: ‘‘It almost universal rule, that the bank 
upon which the check drawn and the holder are the same place, 
the check must, the absence special presented 
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for payment within the banking hours the day received, 
the day after received. And the bank fails the meantime, 
the loss will unquestionably fall upon the drawer. Every drawer 
bank assumes the risk the drawee’s solvency during that period 
time. other words the reasonable time for presentation and de- 
mand for payment deemed within the day following the in- 

argued that, under the peculiar circumstances this case, the 
failed exercise due diligence presenting the check. Coun- 
sel say the here presented are wholly different from the 
situation out which the foregoing announced rule arose. Here the 
check was received the holder the bank which was drawn, 
the cash was immediately available, the payee deliberately chose 
take the check lieu cash, and, for his own convenience, walked 
away with the check instead cash, where would have been reason- 
able have obtained the cash immediately. 

The question presented whether not the act the plaintiff 
not presenting the check for payment when was the drawee bank 
amounted lack due diligence, and that the presentment thereof 
the next business day was not presentment within reasonable time 
after its issue. 

Martin Lumber Co. Rice, Okl. 172, 276 733, 734, this 
discussing the question burden proof such 
stated follows: ‘‘The burden proof the holder check 
show that loss injury has resulted the drawer through de- 
lay making presentment. the drawer check, having deposit 
sufficient funds meet the same, establishes undue delay the pre- 
sentation the same, and the failure the drawee bank after expira- 
tion the period within which, with due diligence, the check should 
have been presented for payment, the presumption injury the 
drawer arises, casting upon the holder the burden proof show 
that the check would not have been paid because the insolvency 
the drawee bank, even though timely presented, and that the drawer 
therefore, suffered loss reason the 

the present case loss has resulted the defendant through the 
delay plaintiff presenting the check. There was money deposit 
pay. The plaintiff had one opportunity present the check and 
elected not make presentment. The bank failed subsequent that 
for immediate payment, not for circulation. The plaintiff placed the 
another bank for collection instead presenting the same for 
payment. This, contends, had right under the well- 
established rule governing such transactions. The rule that the check 
may presented during the course the next business day has always 
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The special this is, contended defendant, the 
plaintiff’s failure collect the money when had opportunity 
so. 

the absence notice the part the holder check the 
precarious condition the drawee bank, the holder 
not bound make presentment his first opportunity, 
506), but was bound present the check for payment ‘‘within 
reasonable time after its according the Negotiable Instru- 
ments Law, section 7856, supra. That time extends through the bank- 
ing hours the next business day after issue, according the estab- 
lished rule. the instant case the holder did not know that the bank 
was failing condition. 

The Arizona Supreme Court, Empire-Arizona Copper Co. 
ing state facts similar the facts here presented, had the follow- 
ing say: ‘‘The holder the check was not bound present for 
payment ‘at the earliest opportunity,’ contended appellants, but 
was bound present the check for payment ‘within reasonable 
time after its issue’ prevent the discharge the drawer the ex- 
tent loss arising from unreasonable delay. Paragraph 4331, 
Paragraph 4331 the Arizona Statutes (Civ. Code 1913) identical 
with our section 7856. 

Defendant contends that there are other circumstances connected 
with the present case sufficient place outside the general provisions 
the Negotiable Instruments Law 1931, 11293 seq.). This, 
says, proceeding equity concerning his rights over which 
has control; that the check question was issued the receiver 
specific special fund, the legal title which was the re- 
ceiver, the plaintiff who held the equitable title, and that said check 
constituted assignment the fund the bank. 

While section 7859, 1921 (section 11488, 1931), pro- 
vides that check may not operate assignment fund 
bind the drawee bank the absence acceptance certification 
the part the bank, held that under certain circumstances check 
may operate equitable assignment between the drawer and 
holder. Rogers Harris, Okl. 215, 184 459-463; McClain 
Norvett Torkelson, 187, Iowa, 202, 174 42, 1667. 
These authorities, however, not involve checks issued receivers 
under order court. 

ordinary chancery receiver not, rule, vested with the 
legal title property his hands. His possession the possession 
the court appointing him, and while the property his hands 
the same right and title the person for whose property re- 
ceiver. 56; Lawson Warren, Okl. 94, 124 46, 
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(N. 188, Ann. Cas. 1914C, Van Meter State 
rel. Mothersead, 132 Okl. 230, 270 41; State Ray, 131 Okl. 45, 
267 844; Flynn Lowrance, 110 Okl. 150, 236 594; Turk al. 
Kramer al., 188 Okl. 35, 280 266, 229. Lawson 
Warren, supra, said that the receiver stands the shoes the 
debtor. Therefore, the act the receiver the present case issuing 
the check the plaintiff was the act the defendant debtor, and the 
check question was issued subject the provisions section 7856, 
supra, and was presented within reasonable time expressed 
School District No. al. Eager, supra. 

see sufficient reason for placing this case outside the opera- 
tion the general rule. The judgment the trial court therefore 
affirmed. 


REIMBURSEMENT FOR PAYMENT 
TRUSTEE UNDER WILL 


Blake’s Estate, New York Surrogate’s Court, 282 Supp. 321 


will created trust, under which the income was paid 
one person during her lifetime and the principal other designated 
beneficiaries upon the death the life tenant. The trustee paid 
practically all the income the life tenant during period 
nearly thirty years. was held that had waived his right 
which should have been deducted from the income. 
was also held that was not entitled reimbursed out the 
the estate for sums which personally spent for safe 
deposit box rentals, bond premiums and check taxes. 


Proceeding the matter the judicial settlement the account 
William Moffat, trustee under the last will and testament 
Maria Blake, deceased. 

Order accordance with opinion. 

Flynt Sully, New York City, for trustee. 

Cyrus Jullien, Brooklyn, guardian. 


trustee, certain objections have been interposed the special guardian 
for infant remaindermen. These center upon the allocation expenses 
principal, which, claimed, should have been paid from income, 
and the present right the estate the deceased trustee com- 
missions income. 

The trust question was erected pursuant the ‘‘Second’’ and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


THE BANKING LAW JOURNAL 993 


items the will this testatrix, which was admitted pro- 
bate this court June 11, 1894. The accountant was appointed 
substituted trustee the year 1905, and undertook his duties Sep- 
tember that year. January, 1933, the trustee filed petition for 
the judicial settlement his account. The petition was granted and 
successor was appointed and now acting. Before the account 
the resigning trustee was prepared, died, and his executor has now 
filed his behalf. embraces the transactions the deceased 
trustee from the date his qualification September 11, 1905, 
February 1933, when the order revoking his letters was entered. 

During the period question, the accountant received total 
income amounting $50,753.82, and paid the life tenant $50,699.36, 
all but $54.46 the total sum received, without any reservation 
for, deduction of, commissions. His estate now seeks commissions 
$517.54 for receiving this income and $516.99 for its payment, 
total $1,034.53. 

the terms the trust, the income was payable Mary Mof- 
fat during her lifetime, with remainder, after her death, her sur- 
viving children, any, or, default issue, testatrix’ other 
children. 

case like the present, which the income dedicated one 
beneficiary set beneficiaries, and the remainder another, the 
law well established that the payment the trustee the entire 
income over considerable period will amount waiver com- 
missions thereon. Baldwin, 190 99, 109, 748; 
Spencer Spencer, App. Div. 403, 412, 460; Cook 
Stockwell, 206 481, 484, 485, 100 131, Ann. Cas. 1914B, 
491; Matter Schaefer, 178 App. Div. 117, 134, 165 19, 
affirmed 222 533, 118 1076; Matter Harper, Misc. 
471, 472, 373; Matter Morris, 134 374, 384, 385, 
353, cited the petitioner not authority point the contrary 
noted Surrogate Fitzgerald Matter Harper, supra. 

follows that the claim credit for commissions income must 
disallowed. 

The additional credits, the allowance which are issue, group 
themselves into two classes. The first consists bond premiums the 
trustee aggregating $700, rental safe deposit box for which $181.50 
claimed, and check tax cents income expenditure. These 
items aggregating $881.54 were, alleged, paid out his own 
pocket the trustee. His estate now seeks reimbursement this 
sum from principal. This course not permissible. Matter Shep- 
ard’s Estate, 136 218, 219, 220, 241 86; Matter Boyle’s 
Estate, 140 523, 526-528, 251 197; Matter Ayvazian’s 
Estate, 153 467, 471, 275 123. 
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The second set items aggregates $443.32 and for taxes, water 
rates, and repairs premises East 126th street. Under ordinary 
circumstances, the same rule would apply these expenditures. is, 
however, alleged affidavit the accountant that these disburse- 
ments were required reason the fact that the trustee was com- 
pelled take over certain property upon which held mortgage 
order salvage the investment. such the fact, may well 
that all portion such expense should borne the principal 
account. The question cannot determined the present state 
the record, and unless the parties are able make some adjustment, 
the case must set down for hearing this point. 

Proceed accordingly. 


INVESTMENT TRUST COMPANY 
GUARDIAN 


Staten Island National Bank Trust Co., Surrogate’s 
Court, 282 Supp. 163 


trust company, acting guardian minor, justified 
investing $3,300 its ward’s funds improved real estate which 
has been appraised $7,500. was further held this case that 
the trust company was justified permitting the mortgage run 
from 1929, when fell due, until 1935, when the ward attained his 
majority. 


Proceeding the matter the judicial settlement the account 
proceedings the Staten Island National Bank Trust Company, 
general guardian Walter Hansen, who had become full age. 

Decree accordance with opinion. 

Borth, Port Richmond, for Staten Island National Bank 
Trust Co. 

Max Tirschwell, New York City, for Walter Hansen, late ward, 
contestant. 


SMITH, June 21, 1926, action had been brought 
the Supreme Court behalf Walter Hansen, then minor, re- 
cover damages for personal injuries. The cause action was com- 
promised, and June 21, 1926, order was entered which, among 
other things, directed ‘‘that the defendant pay the amount said 
settlement, wit, the sum $5,000 the Staten Island National 
Bank Trust Company Port Richmond, New York, upon the latter’s 
appointment guardian the property said infant, the said Staten 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Island National Bank Trust Company Port Richmond, New York, 
such guardian said infant retain the balance said fund after 
paying the fee allowed the attorney for the plaintiff, hereinafter 
provided, during the minority said infant and/or the further order 
this 

June 22, 1926, Samuel Hansen, the father the late ward, the 
mother being dead, applied the Surrogate’s Court the County 
Richmond for the appointment the Staten Island National Bank 
Trust Company general guardian said Walter Hansen, and the 
same day full letters guardianship his person and estate were 
issued the Surrogate’s Court said Staten Island National Bank 
Trust Company. 

The moneys said late ward were thereupon paid over said 
trust company, and after paying over the attorney, who had brought 
the action the Supreme Court, the amount his fee provided 
the order made said action, there remained the hands said 
trust company the sum $3,333.34. December 1926, the late 
guardian invested the sum $3,300 said fund upon bond and mort- 
gage, with application the Supreme Court for permission do. 
Although the loan was made for definite period three years, yet 
this time only the sum $100 has been collected the The 
interest said loan has been paid the date when last due. Orders 
the Supreme Court were made January 12, 1932, and De- 
1932, pursuant which the trust company out the 
sum $950 for the maintenance its late ward, and January 19, 
1933, order was made the Supreme Court, upon the application 
the former guardian, without notice, striking out the original 
order said court the words, ‘‘and/or the further order this court.’’ 

Thereafter said 19th January, 1933, application was made 
the Surrogate’s Court and order for the maintenance said late 
ward was made pursuant which said trust company disbursed the 
sum $525.53. 

The late ward was born February 23, 1914, and became full 
age February 23, 1935, and April 23, 1935, filed his appli- 
cation compel his former guardian account.. the same day 
the former guardian filed account its proceedings guardian 
and its petition for settlement thereof. The late ward thereupon ap- 
peared said proceeding and filed objections the sub- 
stance that the investment made the former guardian was: 

Unauthorized, illegal, and violation the order the Su- 
preme Court hereinbefore mentioned 

Was imprudent, improper, unwise, unreasonable, and not made 
accordance with section the Domestic Relations Law, section 
111 the Decedent Estate Law, and section 136 the Civil Practice 
Act; and upon the trial the proceeding endeavored show: 
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That the investment was not collected prior the time when 
the late ward became full age that the former guardian did not 
exercise relation such investment the diligence, prudence, dis- 
cretion, and intelligence that prudent man intelligence would em- 
ploy his own affairs. 

the objection considered No. 

The Supreme Court and the Surrogate’s Court have concurrent 
jurisdiction relation the appointment guardians, but when 
appointment made the Supreme Court certified copy the 
order decree appointment and the bond undertaking given 
the guardian must filed the Surrogate’s Court (Surrogate’s 
Court Act, 183), was immaterial which court the appoint- 
ment was made, but having been made the Surrogate’s Court that 
acquired and retained jurisdiction over the guardian and the 
assets the ward notwithstanding the direction the order the 
Supreme Court that the fund should retained ‘‘during the minority 
said infant and/or the further order this court.’’ very 
doubtful whether under section 271 the Surrogate’s Court 
which provides that ‘‘when legacy ... the 
action brought behalf infant for personal injuries 
payable infant incompetent, the decree order shall direct 
that paid his guardian committee his property, upon his 
filing sufficient that the proceeds would subject the 
further order the Supreme Court when the same had been paid 
guardian appointed the Surrogate’s Court, which upon such 
appointment had acquired full jurisdiction over both guardian and 
the assets the ward, for the section the Surrogate’s Court Act 
mentioned undoubtedly binding upon the court making the order 
and does not authorize the retention jurisdiction over the proceeds 
the action after the appointment guardian. Immediately upon 
the appointment guardian required invest his ward’s 
money without the order court. Such requirement fundamental. 
Over century ago (1828) the Court Errors held, Peyster 
Clarkson, Wend. 77, 78, page 87, 88, that: the duty 
trustees and guardians keep the monies belonging the trust es- 
tate properly invested. Circumstances may justify deviation from 
that duty, and those circumstances may strong require the 
trustee, the exercise sound discretion, refrain from making 
investments; but those rarely occur; and when they do, 
the trustee bound state them the court the reasons for his 
otherwise culpable neglect. Ordinarly, the duty the trustee must 
predominate, and bound, within reasonable time allowed 
him for the purpose, see that the moneys which come his hands 
the course his agency, are securely and beneficially invested for 
the benefit those for whom acts; and that duty neglected, 
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must made chargeable with the interest the unemployed funds, 
unless satisfactory cause shown for the omission invest 

guardian trustee relation the ward’s funds his hands, 
and stated Mr. Surrogate Wingate (In Ayvazian’s Estate, 153 
Mise. 467, 477, 275 123, duty fiduciary, 
whether executor trustee, profitably employ funds his hands 
under penalty personal liability for his neglect funda- 

not believe that the attorney for the contestant disputes the 
rule the duty guardian profitably employ the funds 
his ward, nor that would contest the investment had the former 
guardian been able collect the amount due thereon; but the fact 
that the order directing the payment the guardian made the fund 
subject the further order the Supreme Court provided the op- 
portunity contest the account, and relies upon the decision 
Schmidt Chamberlain City New York, 266 225, 194 
685, support his contention. That decision holds that order, 
directing the chamberlain hold moneys deposited with him ‘until 
the further order this court,’’’ did not authorize the chamberlain 
make investment under section the State Finance Law; 
but such decision not applicable the matter issue, for the 
Schmidt Case the authority invest was only permissive and the dis- 
position the fund was subject the further order the court and 
was specifically ordered held until the further order the court, 
while the present instance the fund was held during the minor- 
ity the infant the further order the court. 


Certainly order invest the fund could have been procured, 
but was unnecessary for the reason that the law required invest- 
ment the ward’s moneys made the guardian during his 
minority, the time fixed the order during which should held 
the guardian, and court order was for that reason unnecessary. 
Also section 183 the Surrogate’s Court Act would indicate that any 
such direction order pay the proceeds recovery for 
infant for negligence was unnecessary and without authority. 


therefore hold that the late guardian was authorized invest the 
funds its ward notwithstanding the direction the order directing 
the payment said fund it, and without the direction any court. 

the objection considered No. 

Section the Domestic Relations Law gives guardian hold- 
ing trust funds for investment the power provided section 111 
the Decedent Estate Law, and said section 111 said law authorizes 
fiduciaries make investments securities authorized investments 
savings bank (Banking Law, 239) and bonds and mortgages 
worth per cent. more than amount loaned thereon. 
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Section the Personal Property Law also authorizes guardian 
make investments bond and mortgage the same extent. 

The proof offered upon the trial the proceeding was that the 
property was appraised real estate expert before the loan was 
made and his written appraisal made that time was offered evi- 
dence. expert also testifies the proceeding that had had 
forty-five years’ experience appraising real property and that the 
time the appraisal was made that had valued the property $7,500 
(land, $5,000; building, $2,500), and that had also recently re- 
appraised the property $6,450 (land, $4,350; building, $2,100). 
Although the appraiser was shown upon cross-examination 
stockholder the trust company, his testimony was not less weight 
reason the fact, and accordingly determine that the investment 
made the former guardian the moneys its late ward was made 
accordance and upon the conditions and authority permitting such 
investment, and that section 136 the Civil Practice Act not 
applicable the moneys belonging the late ward were never paid 
into court; but even they could considered, then the direction 
that they paid the former guardian entailed condition requir- 
ing approval investments. 

the claim that the former guardian was negligent relation 
the investment and should surcharged with the amount thereof, 
considered objection No. herein: 

The testimony the vice-president the trust company showed: 
That the interest the investment was paid full the date when 
last due and that the executive committee the trust company knew 
that taxes for 1933, 1934 and the first half 1935 were arrears 
upon the property covered the mortgage and that the mortgagor 
had been requested pay the same several occasions and had stated 
that would pay them soon could procure the money with 
which so. That the late ward was receiving the interest under 
court orders for his maintenance and that there were moneys with 
which pay the expenses foreclosure. That the executive com- 
mittee had considered the matter and had concluded that was better 
receive the interest than foreclose the mortgage and take over 
the property and have moneys for the ward’s maintenance. The 
mortgagor was called witness the contestant, and from his tes- 
timony appeared that the mortgaged property cost him $7,500; that 
the income therefrom was for time $420 year, sufficient pay taxes, 
water rates, insurance premiums, and interest the bond, but that 
later the assessment for taxes the property was increased $16,000; 
that the building became vacant and that could not sell any his 
other property procure the necessary funds with which pay the 
1933 and 1934 taxes, and that could only pay the interest the 
bond; that the assessment the city New York for taxes has now 
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been reduced $11,000, and that would pay the taxes when 
sell other property which owned for that purpose. 

The sole question then for determination whether the trust com- 
pany employed such diligence and prudence the care and manage- 
ment the investment general prudent men discretion and 
intelligence such matters employ their own like affairs. 

The investment was properly made; the obligation the mortgagor 
became due 1929, but the late ward did not become agé until 
1935; the mortgage was, therefore, allowed run procure in- 
come; the trust company could have any time, but had 
done would have been obliged reinvest the funds until 1935, 
and for failure would have incurred personal liability for 
its neglect. See Ayvazian’s Estate, 153 467, 275 
123, hereinbefore cited. The security for the loan was ample, the in- 
terest was kept paid, and was not until 1933 that default was made 
the payment taxes; negligence can imputed the trust com- 
pany that regard, for the testimony that the mortgagor was re- 
quested frequently pay them, but was unable do; had 
other property which desired sell for the purpose paying his 
taxes but was unable find purchaser. Should the trust company 
have foreclosed the mortgage and sold regardless what received? 
Had done so, undoubtedly endeavor would have been made sur- 
charge with any loss. Had foreclosed and taken over the property, 
the interest payments would have ceased and the late ward would have 
lost the income from the investment, for the testimony shows the 
buiding was untenanted for time and present only brings $12 
month, and the property assessed for taxation the sum 
$11,000, and the testimony the real estate expert shows that 
worth twice the amount due the mortgage, deficiency judgment 
would have been allowed. 

believe, and accordingly find, that the trust company employed 
such diligence and prudence the care and management the in- 
vestment made its late ward’s fund as, general, prudent men 
employ their own like affairs, for, stated Matter Pinchefski, 
179 App. Div. 578, 580, 166 204, 205: ‘‘The rule undoubtedly 
is, claimed the appellant, that executor, guardian other 
trustee not guarantor for the safety the funds committed his 
charge and does not warrant such safety under any and all cireum- 
Stances and against all contingencies, accidents misfortune. 
only ‘bound employ such diligence and such prudence the 
and management general prudent men discretion 
gence such matters employ their own like affairs.’ 

Judicial notice can taken the depression that has 
affected the world for over five years and the many serious losses 
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investments, properly made, reason thereof, and such depression 
the situation the pending matter can attributed. 

All the objections made the late ward the account pro- 
ceedings the former guardian are therefore dismissed, and the former 
guardian directed transfer the late ward the bond and mort- 
gage described its account proceedings upon payment 
the balance its commissions and its costs and disbursements the 
matter this accounting, after first applying any funds its hands 
the payment thereof. 

Costs $25 and disbursements for filing fees, and service cita- 
tion are allowed the late ward for beginning the proceeding for 
compulsory accounting, payable his attorney, collected the 
trust company upon the transfer the securities its late ward. 

Enter decree accordingly, which may also provide for further direc- 
tion the foot thereof the directions therein are not carried out 
within thirty days after service notice entry the decree. 


LIABILITY TRUST COMPANY 
GUARDIAN 


Giese’s Estate, Superior Court Pennsylvania, 180 Atl. Rep. 711 


trust company was appointed guardian minor 1919. 
The minor became age 1930. The trust company filed ac- 
count until 1934 when reported that $1,455 was invested 
mortgage pool which maintained. was held that the trust 
company would have pay the ward and could not require 
him accept the mortgage pool certificate. 


Proceeding the matter the estate Richard Paynter Giese, 
minor. exceptions the account filed the Potter Title Trust 
Company, guardian. Decree for the estate the sum $1,485.60, 
and the Potter Title Trust Company appeals. 

Affirmed. 

Stambaugh, Austin George, Ralph Demmler, and Wat- 
son Freeman, all Pittsburgh, for appellant. 

Ewing and John White, both Pittsburgh, for appellee. 


RHODES, J.—The appellant, Potter Title Trust Company, was 
appointed guardian the estate Richard Paynter Giese, minor, 
May 1919. The funds comprising the estate the minor were 
invested the guardian mortgage pool maintained it. The 
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minor became age December 1930. account was filed 
the guardian until first filed its first and final account November 
1934, almost four years after the ward became age. The account 
showed balance $30.60 and $1,455 invested the mort- 
gage pool. The ward filed exceptions the account, and objected 
taking participation certificate the mortgage pool. claimed 
that was entitled amount cash equal the balance hand, 
December 1930, with interest per cent. The guardian ad- 
mitted could have paid over the balance due the ward cash 
December 1930, when became age, any time until July 17, 
1933. July 17, 1933, the orphans’ court Allegheny county stated 
that would thereafter disapprove the investment funds under its 
supervision any existing general mortgage pool. The guardian was 
thereupon unable convert the ward’s investment the date the 
filing the first and final account. The guardian gave reason for 
its failure file its account for four years after the ward became 
age, other than that has been the practice trust companies 
Pittsburgh not file account guardian until requested so. 

Richard Paynter Giese, the ward and appellee, testified that was 
not aware, previous week before November 30, 1934, that had 
estate the hands the Potter Title Trust Company. 

The fund invested the mortgage pool the guardian this 
ease earned interest, from the time its original investment 1920 
December 31, 1931, the rate per cent. From January 
1932, until December 31, 1932, the interest was reduced per cent., 
and after January 1933, per cent. 

The court below, after hearing the exceptions the account, 
made decree January 1935, awarding the balance the hands 
the accountant the ward, cash; but did not add interest 
the rate per cent. from the date which the ward became age. 
The Potter Title Trust Company filed exceptions this decree 
the court below. The decree was opened, and the guardian was per- 
mitted offer further testimony. February 19, 1935, the court 
dismissed the exceptions the guardian the decree, and affirmed the 
decree entered January 1935. The Potter Title Trust Company 
appealed. 

Appellant now contends that should not obliged pay, 
the amount the ward’s estate, for two reasons: (1) Section 
(j) the Fiduciaries Act June 1917, 447 (20 1050), 
does not impose any penalty for failure the guardian file ac- 
count when the ward becomes age and does not show intention 
hold the guardian responsible for depreciation assets after 
that event; (2) failure the appellant file its account guardian 
when the ward became age was not the proximate cause the in- 
ability convert the interest the mortgage pool into cash. 
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Depreciation the assets the estate not here involved; and 
see merit appellant’s second proposition. 

The assignments error are the court’s decree. 

The Potter Title Trust Company was appointed guardian the 
estate Richard Paynter Giese under the Fiduciaries Act June 
1917, 447 (20 321 seq.). Section (j) this act 
(20 1050) provides: ‘‘Every such guardian, unless previously 
discharged removed, shall, the arrival his ward full age, 
file the register’s office full and complete’ account his manage- 
ment the minor’s property under his care, including all the matters 
embraced each partial account; except where examination 
audit, and final decree confirmation, has taken place hereinbefore 
provided, which case said final account shall include only such mat- 
ters were not included such former accounts and decrees afore- 
said. And the decree the orphans’ court upon such final account 
shall, like other decrees the court, conclusive upon all parties, un- 
less reversed, modified, altered appeal.’’ section the 
Purdon (13th Ed.) 1086, amended the Act June 1911, 
744, Purdon (18th Ed.) 5887. 

the plain intent and purpose this section the Fiduciaries 
Act that statutory guardian shall, unless previously discharged 
removed, arrival his ward full age, file the register’s office 
full and complete account his management the minor’s prop- 
erty under his This provision not discretionary; man- 
datory. Walls’ Appeal, 104 Pa. 14; Dushole’s Estate, Pittsb. Leg. 
433. When the ward attained his majority, was the duty the 
guardian render its final account and obtain its discharge, unless the 
parties entered into other legal arrangements. has frequently been 
held that, where ward makes settlement with his guardian, after 
becoming age, cannot later compel the guardian account the 
absence showing mistake fraud the settlement. See Alex- 
ander’s Estate, 156 Pa. 368, 18; Note 1916E, 867; Roth’s 
Estate, 150 Pa. 261, 685; Marr’s Appeal, Pa. 66; parte 
Cress, Whart. 494. However, informal settlements out court 
guardians with their wards, when they become age, are not 
encouraged. Lukens’ Appeal, Watts 48. There was settle- 
ment any kind between the parties this action; hence the duty 
was the appellant make accounting and settlement, and not 
the ward first demand such accounting and settlement. Certainly, 
the guardian fails comply with the provisions the act, the ward 
may, upon arriving majority, require the filing final account 
and settlement. See Alexander’s Estate, supra; parte Cress, supra; 
Walls’ Appeal, supra. 

the before us, the testimony shows that the guardian never 
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filed any account until four years after the ward became age; that 
the ward did not know his estate the possession the guardian 
until about three weeks after filed its first and final account 
November 1934; that the trust funds were invested mortgage 
pool; that the guardian could have settled cash with the ward 
the time became age, any time prior July 17, 1933; that 
after July 17, 1933, cash settlement could not made because the 
action the orphans’ court Allegheny county relative invest- 
ments trust funds general mortgage pools; that the interest re- 
ceived was added the corpus the estate and invested the mort- 
gage pool from time time; and that the account the guardian 
showed for distribution mortgage pool certificate $1,455, and cash 
the amount $30.60, being the balance the hands the 

Under the was the right the ward refuse 
accept settlement mortgage pool certificate from his guardian, the 
appellant. guardian the estate minor cannot properly re- 
tain investments, although legal character, without the consent 
the ward, for nearly four years beyond the time when the ward reaches 
his majority and the guardian should have settled with him, and then 
require the ward accept such securities under conditions materially 
different from what they were when was entitled accounting 
and settlement. Consent the guardian’s acts after its 
comes age cannot implied from failure alone the ward cite 
his guardian account; but the conditions about which the ward com- 
plains must not the result his own unwarrantable negligence 
not taking appropriate and timely action protect his own estate. 
See Gress’ Appeal, Pa. 463; Bones’ Appeal, Pa. 492; Maulfair’s 
Appeal, 110 Pa. 402, 530. 

There statutory authority for such guardian, the appel- 
lant, carry the administration the ward’s estate, after 
became age, without his consent. When the ward arrives the age 
twenty-one years, the duties and powers the guardian cease, ex- 
file its make settlement, and obtain its discharge. 
guardian cannot beyond the line its duty described law. 

find reason for the appellant’s disregarding the plain pro- 
vision the act which requires guardian account the arrival 
the ward full age. This duty the guardian not new. Black- 
stone recognized this obligation the guardian his ward when 
said: ‘‘The power and reciprocal duty guardian and ward are the 
same, pro tempore, that father and child; and therefore shall 
not repeat them, but shall only add, that the guardian, when the ward 
comes age, bound give him account all that has trans- 
acted his behalf, and must answer for all losses his wilful de- 
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fault and Sharswood’s Blackstone’s Commentaries, vol. 

necessity has been shown for the retention the investment 
the ward’s funds mortgage pool for nearly four years beyond the 
time when the ward was entitled settlement and the law required 
full and complete accounting the part the appellant. 
answer say that has been the practice trust companies Pitts- 
burgh not file account guardian until requested so; nor 
any answer say that the ward failed demand accounting 
and distribution, and that such failure should held waiver 
his right complain the delay the appellant filing its 
count. such duty devolved upon the ward this case; and any 
such practice trust companies acting guardians contrary 
section (j) the Fiduciaries Act 1917. The ward entitled 
now that which was entilted when became age, within 
reasonable time thereafter; and has the right demand from the 
appellant that which the appellant admits could have given him 
the time his majority, any time for nearly three years there- 
after. The present plight the appellant the result its own 
neglect and failure perform its duty defined statute; and 
will not hold the ward responsible for the obligations imposed upon 
the appellant. The ward had the right decline accept distribu- 
tion kind offered settlement, and demand cash, which could 
and would have received from the appellant the appellant had ad- 
hered its legal duty. 

Distribution estates kind the exception and not the rule. 
requirements the law are not met when accountant, whether 
administrator, guardian, trustee, proposes hand over those en- 
titled the estate property, however acquired, liquidation 
his liability, except the parties interest agree acceptance 
the Weir’s Estate, 251 Pa. 499, 503, 1086, 1087. See 
Simpson’s Estate, 253 Pa. 217, 223, 35, 37. The court may, 
however, for reasons satisfactory it, direct distribution kind. This 
power conferred the provisions section (e) the Fidu- 
shall appear, the audit and distribution estate the orphans’ 
court, that the balance after payment debts, includes stocks, bonds, 
other securities, which, for reasons satisfactory said court, have 
not been converted the accountants, shall lawful for said court 
direct distribution such assets kind, and among those law- 
fully entitled thereto, including See Dempster’s Estate, 
308 Pa. 153, 162 447; Komara’s Estates, 311 Pa. 135, 166 577. 

are the opinion that the appellant has presented satis- 
factory explanatory warrant shifting its ward the 
result its own inattention. 


q 
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The assignments ‘of error are overruled. 
There remains for our consideration appellee’s claim that 
entitled interest per cent. the fund from December 1930, 
the date when became age. 

The investment this case, although retained the appellant be- 
yond the time when should have accounted, was, assume, legal 
investment for trust funds (it not having been shown otherwise), and 
surcharge for the legal rate interest can made upon the basis 
that the investment was nonlegal securities. 

There evidence that the investment was improperly managed, 
although retained beyond the statutory period guardianship; hence 
the appellant cannot surcharged with interest the ground that 
was grossly negligent the manner which invested handled 
the fund. 

The appellant was remiss, that failed the ward’s 
majority, and continued the administration the estate for four years 
thereafter without the ward’s consent. All that can required 
the appellant, consequence its violation its statutory duty, 
place the ward’s estate the same position which would have 
been had the account been filed and settlement made with him when 
reached his majority. There evidence show that, the ward 
had received the fund cash his majority, would have earned any 
greater amount interest than did the hands the appellant. 

find evidence that the ward suffered any pecuniary loss, that 
the appellant did not act good faith. therefore are the 
opinion that there reason equitable basis for modifying the 
court’s decree and charging the appellant with interest per cent. 
from December 1930, rather than with the amount interest ac- 
tually received. 

The decree the court below affirmed, the cost the appel- 

lant. 


PRESIDENT COMPANY LIABLE 
GUARANTY 


Burns Pittsburg Tube Co., Court Appeals Georgia, 181 
Rep. 501 


The defendant Burns was president company which wished 
buy piping from the plaintiff tube company. The plaintiff re- 
fused sell without guaranty from Burns the account, any 
time may require Burns wired that ‘‘I will personally 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §557. 
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guarantee payment when required you.’’ was held 
that this constituted present continuing guaranty making Burns 
liable and not mere contract execute guaranty some future 
time. 


Suit the Pittsburg Tube Company against Burns. Judg- 
ment for plaintiff, and defendant brings error. 
Affirmed. 
Hall Bloch and Smith Smith, all Macon, for plaintiff error. 
Stone, Butler, and Grice Grice, Macon, for defendant 
error. 
Syllabus Opinion the Court 


MacINTYRE, J.—Burns, the defendant (plaintiff error), was 
president and active manager Schofield Iron Works. Schofield Iron 
Works entered into negotiations with agent Pittsburg Tube Com- 
pany, and signed contract whereby Pittsburg Tube Company was 
furnish them, upon consignment piping, sold their regular 
course business, which contract was subject the approval Pitts- 
burg Tube Company. Pittsburg Tube Company, wire, refused 
approve the contract, because lack proof good financial stand- 
ing Schofield Iron Works. Schofield Iron Works, through its 
retary, Carter, wrote follows: ‘‘The writer has discussed this matter 
with our president, Mr. Burns, who represents very comfortable 
means outside this business; and the event you cannot see your 
way clear place this stock the strength the company, feel sure 
that will personally guarantee payment for all stock sold, the 
event Upon receipt this letter, Pittsburg Tube 
Company wired follows: ‘‘Regarding your letter the eighteenth, 
upon receipt wire from Burns stating his willingness guarantee 
Schofield Iron Works’ account any time may require it, will 
execute contract and make shipment pipe immediately 
Burns confirm his wire letter today.’’ answer thereto Burns 
wired: ‘‘Retel personally will guarantee payment pipe account 
per contract when required you.’’ This telegram the same date 
was confirmed letter Burns, and Pittsburg Tube Company there- 
upon actually approved the contract and made shipments merchan- 
dise thereunder. Held: 

Taking the transaction whole and construing the light 
the the contract created was one present con- 
tinuing guaranty, and Burns became guarantor for ‘‘all stock sold’’ 
Schofield Iron Works from the date the execution the contract 
between Pittsburg Tube Company and Schofield Iron Works. The 
phrases, ‘‘in the event (letter Carter Pittsburg 
Tube Co.), ‘‘at any time may require it’’ (wire Pittsburg Tube 
Co., Schofield Iron Works), and ‘‘when required you’’ (telegram 
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Burns Pittsburg Tube Co.), had reference merely the time 
payment, that is, the time when Burns would required make good 
the account, and did not modify the promise make contract 
merely execute guaranty the future. See Smith Bell, Ga. 
919; Bushnell Church, Conn. 406, 415; Brandt Suretyship 
Guaranty (3d Ed.) 432. verdict for the plaintiff was demanded, and 
the court did not err directing verdict. 

The assignment error with reference the exclusion evi- 
dence statement agent plaintiff, who was dead the time 
the trial, his understanding the meaning the contract 
between Pittsburg Tube Company and Burns, which contradicted the 
terms the contract, clearly without merit. 

Judgment affirmed. 


BANK NOT LIABLE WHERE OFFICER MAKES 
INVESTMENT FOR DEPOSITOR 


Meyer Peoples Bank Hawthorne, Court Errors and Appeals 
New Jersey, 181 Atl. Rep. 


Where depositor delivers money officer bank invest 
for her and the facts indicate that the officer acting her agent 
and that she not dealing with him official the bank, the 
bank will not liable for any wrongful act the part the 
officer resulting loss the depositor. 

this the plaintiff paid $12,000 officer (assistant 
the defendant bank for the purpose having the same 
invested certain mortgages which had been recommended the 
officer. The plaintiff later received the mortgages but the mortgagor 
did not receive the money. The $12,000 was deposited the bank 
the plaintiff’s credit. this sum $2,000 was withdrawn the 
officer who initialed the account. The remaining $10,000 was with- 
drawn deposit slip bearing the plaintiff’s signature which she 
testified she could not remember signing. The facts, which may 
read more detail the opinion, leave rather confused picture 
what actually happened the money. The court held, how- 
ever, that, the the officer was not acting his 
assistant cashier the bank but rather agent for 
the plaintiff and, therefore, there was responsibility upon the 
bank for whatever wrongful act the officer might have committed. 
There was dissenting opinion which held that the bank 
should least have been liable for the $2,000 withdrawn the 
officer upon his initialing the account. 


Louise Lub Meyer against the People Bank Hawthorne, 
and another. From adverse judgment, plaintiff appeals. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §997. 
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Affirmed. 
Peter Hofstra, Paterson, for appellant. 
Beggs Grimshaw, Paterson, for respondents. 


HETFIELD, J.—This suit was instituted the Supreme Court, 
Passaic Circuit, against the defendant bank and James Planten, 
who was the bank’s assistant cashier. The plaintiff sought recover 
the sum $12,000, which she alleged was misappropriated Planten 
from her account, and contended that the bank was liable because 
Planten was its agent. The bank claimed defense that Planten 
was the agent and acting her behalf, and reason thereof, 
was not liable. The jury rendered verdict favor the defend- 
ant bank, judgment being entered accordingly. appears from the 
record that the plaintiff, who was depositor the defendant bank, 
had many occasions sought the advice Planten with respect 
her business affairs. about July 1929, plaintiff received the 
sum $12,000, representing the proceeds from the sale certain real 
estate. She turned the money over Planten, for the purpose 
investing two mortgages properties owned one Jerry Faber. 
The plaintiff had advised with Planten reference her investments, 
and suggested this loan. She subsequently received two bonds ex- 
ecuted Faber and his wife, the penal sum $12,000 each; and 
some time 1931 received the mortgages $6,000 each, which had 
not been recorded. The plaintiff never surrendered returned the 
bonds and mortgages Faber, who claimed that money was paid 
him the time the papers were executed, but testified that some 
months later $6,000 from Planten, and give his personal 
note for same. 

appears that July 1929, Planten deposited plaintiff’s 
account with the bank the $12,000 which she had given him. with- 
drew $1,000 from this account August 1929, and like sum 
the following September 25th, and each withdrawal initialed the 
account. The sum $10,000 was withdrawn October 25, 1929, 
which time there was presented withdrawal slip bearing the plaintiff’s 
admitted signature, although she testified that she did not recall sign- 
ing the paper. 

would seem that the proof was sufficient warrant the inference 
that Planten was, and had been for some time, the agent the plaintiff, 
and such performed services for her which were not line with his 
duties officer the bank. Prior the mortgage transaction 
had been authorized and directed the plaintiff withdraw from 
her account the sum $50 each and every month, and pay same 
building and loan association. This was not paid through the 
bank, but was withdrawn from her account Planten and paid 
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him the association. admitted that the $12,000 was given 
Planten for investment. He, agent, deposited same her 
account with the bank, and withdrew it, not officer the bank, 
but representative the plaintiff, with the apparent purpose 
investment. While there proof, might inferred that the $6,000 
loan Faber some months after the mortgages were executed was 
part the $10,000 withdrawal October 25, 1929. 


think there was sufficient evidence support the verdict, 
general agency may arise implication from acts conduct indicating 
intent it, well from express appointment. 

The plaintiff denies that she had any knowledge until September 25, 
1931, the $12,000 having been deposited her account, but she 
signed the $10,000 withdrawal slip, she must have known that the 
money question was deposited, there proof the effect that 
any other large amount was received her during that period. The 
withdrawal slip which she signed also indicated that after such with- 
drawal there was balance remaining her credit $10, indicating 
that $2,000 the $12,000 had previously been withdrawn. many 
oceasions during the years 1930 and 1931, which was subsequent 
the $10,000 withdrawal, plaintiff deposited and withdrew money 
from said account, and each withdrawal slip showed the balance re- 
maining her credit. The jury could reasonably infer that the plain- 
tiff had knowledge the $12,000 deposit, and also the fact that two 
$1,000 withdrawals had been made prior the one $10,000. she 
took exception either the deposit any withdrawals the time 
she signed the several withdrawal slips, the jury could also reasonably 
infer that there was ratification the agent’s act; and there was 
any question his authority when the money was withdrawn, 
was overcome such action. When principal ratifies the unau- 
thorized acts his agent, such acts become binding upon the prin- 
cipal they would have been had such agent been duly authorized 
the first instance. 


There proof, and the appellant does not contend, that was 
ever had been the custom the bank, that had ever authorized 
any its officers, attend the payment depositors’ building and 
loan dues, make loans and collect interest the individual names 
its depositors, which was done the instant case. 

contended that the trial court erred refusing direct 
verdict for the plaintiff for $2,000, the two $1,000 withdrawals were 
made Planten without her consent knowledge. think the 
question was properly left the jury for its determination. 
The other grounds appeal presented have been considered, but 
not require any further discussion. 

The judgment will affirmed. 
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this judgment relates the $10,000 withdrawn Planten receipt 
order, dated October 25, 1929, and signed the plaintiff. 

vote reverse much the judgment relates the two 
withdrawals $1,000 each Planten, without the knowledge plain- 
tiff, and not used for her benefit, because such withdrawals were made 
Planten officer the bank. These moneys were withdrawn 
Planten noting his initials the account plaintiff. None but 
duly authorized officer the bank could make such withdrawal, and 
conclude that Planten that regard could act only such officer, 
and that he, therefore, came into possession that money agent 
for the bank. Upon this phase the case, the opinion that 
the proofs did not create question fact submitted the jury. 


